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In the District Court of the United States 
for the Southern District of California, 
Central Division 


—_ 


In Bankruptcy No. 47485-M 


n the Matter of 


HACKER-BYRNES CORPORATION, 
| Alleged Bankrupt. 


| 
{ 

CREDITORS’ INVOLUNTARY PETITION 
To the Honorable Judges of the District Court of 
| the United States, Southern District of Cali- 
/m tornia: 

The verified petition filed by Murray B. Marsh 


Co., Inc., Edward J. Roberts Co., Inc., and Century 
Floor Coverings, Inc., respectfully shows: 


I. 


That the alleged bankrupt, Hacker-Byrnes Cor- 
poration, which now has, and has had its principal 
place of business at 1240 South Broadway, Los An- 
zeles, California in the Southern District of Cali- 
fornia within the judicial district above named for 
a period of the greater portion of the six months 
immediately preceding the filing of this petition. 


II. 


| That the alleged bankrupt is engaged in the whole- 
sale and retail selling of floor coverings at the said 
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address and is not a wage earner, farmer, banking 
institution, insurance company or building and loan 


company. 


IBLE, 


That your petitioners are creditors of said al- 
leged bankrupt and hold provable claims against it, 
fixed as to liabilities [2] and liquidated as to amount, 
amounting in the aggregate in excess of the value 
of securities held by them, to the sum of more than 
$500. 


JIN. 


That the nature and amount of your petitioners’ 
claims are as follows: 


That the alleged bankrupt is indebted to your 
petitioner, Murray B. Marsh Co., Inc., in the sum 
of $26,657.20 as and for goods, wares and merchan-: 
dise, owing by said alleged bankrupt to your peti- 
tioner within four years last past of the reasonable 
market value of $26,657.20, no part of which has 
been paid, and the whole thereof is due, owing and 
unpaid, and that at all times herein mentioned was, 
has been and now is a Washington corporation. 


That the alleged bankrupt is indebted to your 
petitioner, Edward J. Roberts Co., Inc., in the sum 
of $2,688.92 as and for goods, wares and merchan- 
dise, owing by said alleged bankrupt to your peti- 
tioner within four years last past of the reasonable 
market value of $2,688.92, no part of which has been 


i) | 
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paid, and the whole thereof is due, owing and un- 
paid, and that at all times herein mentioned was, has 
been and now is a California corporation. 


That the alleged bankrupt is indebted to your 
petitioner, Century Floor Coverings, Ine. in the sum 
of $8,899.34 as and for goods, wares and merchan- 
dise, owing by said alleged bankrupt to your peti- 
tioner within four years last past of the reasonable 
market value of $8,899.34, no part of which has been 
paid, and the whole thereof is due, owing and un- 
paid, and that at all times herein mentioned was, 


has been and now is a California corporation. 


V. 


Your petitioners allege, that the alleged bankrupt 
‘owes debts in excess of the sum of $1,000 and is in- 
solvent at the present time and at the times men- 
tioned hereinafter, and that the said alleged bankrupt 
has committed an act of bankrupt in that it made, [3] 
executed and delivered on Mareh 21, 1949, within 
four months of the filing of this petition, a general 
assignment for the benefit of creditors to M. W. 
Engleman, 1501 West Eighth Street, Los Angeles, 
California. 


_ Wherefore, your petitioners pray that the service 
of this petition, together with the subpoena, may be 
made upon the said alleged bankrupt as provided 
in the Acts of Congress relating to bankruptcy, and 
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that it may be adjudged by this Court to be a bank- 
rupt within the purview of this Act. 


Dated: April 27, 1949. 


MURRAY B. MARSH CO., INC., a 
Washington corporation, 
/s/ By E. W. NELSON, 
Secretary. 
EDWARD J. ROBERTS, CO., INC.,, 
a California corporation, 
/s/ By EDWARD J. ROBERTS, 
President. 
CENTURY FLOOR COVERINGS, 
INC., a California corporation, 
/s/ By JOSEPH H. WEISMAN, 
President. 


CRAIG, WELLER & LAUGHARN, 
/s/ B. FRANK C. WELLER, 
Attorneys for Petitioning Creditors. 
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) Oath to Petition 


; United States of America, 


‘Southern District of California, 


County of Los Angeles—ss. 


EK. W. Nelson, Secretary of Murray B. Marsh Co., 
Ine. petitioning creditor herein, does hereby make 
solemn oath that the statements made in the fore- 
going Petition subscribed by him are true. 

/s/ E. W. NELSON, 
Secretary. 

Subscribed and sworn to before me this 27th day 

of April, 1949. 
[Seal] /s/ M. E. MARSH, 
Notary Public in and for said County and State 


i 


United States of America, 
Southern District of California, 
County of Los Angeles—ss. 


Edward J. Roberts, President of Edward J. Rob- 
erts Co., Inc., petitioning creditor herein, does here- 
by make solemn oath that the statements made in 
the foregoing Petition subscribed by him are true. 


/s/ EDWARD J. ROBERTS, 
President. 
Subscribed and sworn to before me this 27th day 
of April, 1949. 


[Seal] /s/ M. EB. MARSH, 
Notary Public in and for said County and State 
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United States of America, 
Southern District of California, 
County of Los Angeles—ss. 


Joseph H. Weisman, President of Century Floor ; 
Coverings, Inc., petitioning creditor herein, does 
hereby make solemn oath that the statements made © 
in the foregoing Petition subscribed by him are true. . 

/s/ JOSEPH H. WEISMAN, 
President. 


Subscribed and sworn to before me this 27th day ; 
of April, 1949. 


[Seal ] /s/ M. BE. MARSH, 
Notary Public in and for said County and State 


[Endorsed]: Filed April 27, 1949. 


[Title of District Court and Cause. ] 


ORDER OF GENERAL REFERENCE 


At Los Angeles, California, in said district on | 
the 27th day of April, 1949; 


Whereas, a petition was filed in this court on the 
27th day of April, 1949, against Hacker-Byrnes Cor- 
poration, alleged bankrupt above named, praying 
that it be adjudged a bankrupt under the Act of Con-— 
eress relating to bankruptcy, and good cause now 
appearing therefor; 


Paul W. Sampsell, Trustee, ete. 9 


It is ordered that the above-entitled proceeding 
be, and it hereby is, referred to Benno M. Brink, 
Esq., one of the referees in bankruptcy of this court, 
to take such further proceedings therein as are re- 
quired and permitted by said Act, and that the said 
Hacker-Byrnes Corporation shall henceforth attend 
before said referee and submit to such orders as 
may be made by him or by a judge of this court 
relating to said bankruptcy. 


/s/ PAUL J. McCORMICK, 
District Judge. 


[Endorsed]: Filed April 27, 1949. [6] 
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ADJUDICATION OF BANKRUPTCY 


At Los Angeles, in said District, on the 12th day. 
of May, 1949. 


The petition of Murray B. Marsh Co., Inc.; Ed- 
ward J. Roberts Co., Inc.; and Century Floor Coy- 
erings, Inc., filed on the 27th day of April, 1949, that + 
Hacker-Byrnes Corporation be adjudged a_ bank- 
rupt under the Act of Congress relating to bank- 
ruptey, having been heard and duly considered; ands 
there being no opposing interest: 


It is adjudged that the said Hacker-Byrnes Cor-: 
poration is a bankrupt under the Act of Congress re-: 
lating to bankruptcy. 


/s/ BENNO M. BRINK, 
Referee in Bankruptcy. 


[Endorsed]: Filed May 12, 1949. [7] 
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REFEREE’S CERTIFICATE ON PETITION 
FOR REVIEW OF ORDER ON OBJEC- 
TIONS TO CLAIMS OF J. J. McDONELL 


'o the Honorable Paul J. McCormick, Chief Judge 
of the Above Entitled Court: 


J, Benno M. Brink, one of the Referees in Bank- 
ruptey of the said Court, before whom the above 
entitled matter is pending under an order of gen- 
eral reference, do hereby certify to the following: 


J. J. McDonell, a claimant herein, has duly filed 

is petition for the review of an order made by your 
Referee in this matter on April 26, 1950, in which, 
among other things, he decreed that the claims filed 
oy the said J. J. McDonell in this proceeding should 
e subordinated in payment to the claims of all other 
reneral creditors in this case. 


The Proceedings 

On March 21, 1949, the above named Hacker- 
Byrnes Corporation made a general assignment for 
he benefit of its [8] creditors to one M. W. Engle- 
nan. On April 27, 1949, a petition in involuntary 
yankruptcy was filed herein against the said cor- 
oration and on May 12, 1949, an order of adjudica- 
ion was entered upon the said petition. Thereafter, 
m June 8, 1949, Paul W. Sampsell was appointed 
is trustee in bankruptcy in this matter. 


| On May 7, 1949, J. J. McDonell, the petitioner on 
‘eview, filed two claims in this proceeding, one for 
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$600.00 as a prior labor claim, and the other for } 
$16,064.00 as a general labor claim. On December 
14, 1949, the said trustee filed his objections to the , 
said claims and the said objections were duly heard | 
by your Referee on January 11 and January 20, | 
1950. At the same time, your Referee heard objee- 
tions filed by the said trustee to claims asserted in; 
this matter by Edmund G. Egan, Everett M. Gregory, 
Alice C. Harris and Roy B. Smith. 


Thereafter, on April 26, 1950, your Referee filed 
herein his Findings of Fact, Conclusions of Law and | 
Order upon each and all of the aforesaid objections. 
In his said order your Referee decreed, among other ' 
things, that the priority asserted by the said J. J.! 
McDonell in his aforesaid claim for $600.00 should 
be denied; that the said claim should be allowed as) 
a general claim; that the aforesaid claim filed by” 
the said J. J. McDonell for $16,064.00 should be al-' 
lowed as a general claim; and that both of said 
claims should be subordinated in payment to the 
claims of all other general creditors herein. It is 
from your Referee’s said order of subordination: 
that this review is taken. 


The aforesaid Edmund G. Egan has also filed a 
petition for the review of your Referee’s aforesaid’ 
order of April 26, 1950, and your Referee’s certificate 
on the said petition is being filed simultaneously 
herewith. No other petitions [9] for review have 
been filed by any of the aforesaid claimants. How- 
ever, Glenn G. Savage, another labor claimant im 
this case, has filed a petition for the review of an 
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order made by your Referee upon objections filed 
to his claim and your Referce’s certificate upon the 
‘said petition is being filed contemporaneously here- 


with. 


The Questions Presented 


The questions presented by this review are set 
forth in detail on pages 1 to 3 of the petition for 
review which is going up with this certificate but, 
in the opinion of your Referee, the said questions 
may be briefly stated as follows: 


Should the claims of J. J. McDonell be sub- 


ordinated in payment to the claims of all other 
general creditors in this case? 


The Evidence 
The evidence in this matter will be found in the 
BP orter’s transcript and in the exhibits, all of which 
are going up with this certificate. 


Referee’s Findings of Fact, Conclusions of 
Law and Order 


The original of your Referee’s Findings of Fact, 
Conclusions of Law and Order in this matter is go- 
ing up with this certificate. 


Papers Submitted 
The following papers are herewith transmitted: 


1. Photostat of claim of J. J. McDonell for 
$600.00, filed May 7, 1949. 
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2. Photostat of claim of J. J. MeDonell for $16,- 
064.00, filed May 7, 1949. 


3. Objections to the claims of J. J. McDonell, filed | 
December 14, 1949. 


4. Findings of Fact, Conclusions of Law and 
Order on Objections to Various Claims, filed April / 
26, 1950. [10] 


5, Petition of J. J. McDonell for Review of Order ; 
on Objection to his Claim, filed May 5, 1950. 


6. The following exhibits: Claimant’s Exhibit A i 
for Identification, filed January 20, 1950. T’rustee’s * 
Exhibit 1, filed January 20, 1950. 


ry 


7. Reporter’s transcript of hearing on objections ) 
to claims, filed June 22, 1950. 


Respectfully submitted this 11th day of July, 
1950. 
/3s/ BENNO M. BRINK, 
Referee in Bankruptcy. 


[Endorsed]: Filed July 11, 1950. [11] 
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| PROOF OF CLAIM IN BANKRUPTCY 
State of California, 
County of Los Angeles—ss. 

J. J. McDonell, of No. 3114 West 78th Street, in 
40s Angeles, county of Los Angeles, State of Cali- 
fornia, being duly sworn, deposes and says: 

¥ * * 

2. That the above-named bankrupt (or debtor) 
was at and before the filing by (or against) him of 
the petition herein (for adjudication of bankruptcy), 
ud still is, justly and truly indebted (or lable) to 
said deponent (or copartnership or corporation), in 
che sum of Six Hundred dollars ($600.00). 

| 3. That the consideration of said debt (or lia- 
nlity) is as follows: Wages earned by claimant 
within three (3) months before the date of the com- 
mencement of these proceedings. 

4. That no part of said debt (or lability) has 
deen paid, except (allowed as general and subordin- 
ited 4-26-50.) 


* * * 


9. This claim is filed as an Priority Claim. 


/s/ J. J. MecDONELL, 
(Name of individual agent, officer, or partner mak- 
ing oath.) 


Subscribed and sworn to before me this 4th day 
yf May, 1949. 
/s/ P. P. BENJAMIN, 
(Official character) 
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Power of Attorney: 
Said claimant hereby authorizes (11) Paul P. 


Benjamin of 756 So. Broadway, Room 1425, Los | 


Angeles 14, Calif. or any of them, with full power 
of substitution, to attend all meetings of creditors 
of the bankrupt aforesaid, and all adjournments 


r 


thereof, at the places and times appointed by the - 


court, and for him and in his name to vote for or 
against any proposal or resolution that may be then 


' 


submitted under the Act of Congress delating to — 


bankruptcy, to vote for a trustee or trustees of the 


estate of the said bankrupt and for a committee of ! 


ereditors, to accept any arrangement or wage- 
earner’s plan proposed by said bankrupt in satisfae- 
tion of his debts, and to receive payment of divi- 
dends, and payment or delivery of money or of other 


wu 


¢ 


consideration due said claimant under such arrange- — 


ment or wage-earner’s plan, and for any other pur- 
pose in said claimant’s interest whatsoever; and with 


like powers to attend and vote at any other meeting: 


or meetings of creditors, or sitting or sittings of the 
court, which may be held therein for any of the pur- 
poses aforesaid. 


Designation of address to which notices shall be: 


addressed: Said claimant hereby requests that all 
notices to which he may be entitled shall be addressed 
to the person named in the foregoing Power of At- 


torney, at his address as therein designated; if no: 


person is named in said Power of Attorney, said 
claimant requests that said notices be sent to him 
at the following addresses: 


[Endorsed]: Filed May 7, 1949. [12] 
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Title of District Court and Cause. ] 
| 
_ PROOF OF CLAIM IN BANKRUPTCY 
state of California, 

Younty of Los Angeles—ss. 

J.J. McDonell of No. 3114 West 78th Street, in 
tos Angeles, county of Los Angeles, State of Cali- 
ornia, being duly sworn, deposes and says: 

* * * 

| 2. That the above-named bankrupt (or debtor) 
vas at and before the filing by (or against) him of 
he petition herein (for adjudication of bankruptcy), 
nd still is, justly and truly indebted (or lable) to 
hid deponent (or copartnership or corporation), in 
he sum of Sixteen Thousand and Sixty-Four Dol- 
ars ($16,064.00). 

3. That the consideration of said debt (or lia- 
jility) is as follows: Wages earned, due and owing. 

4, That no part of said debt (or lability) has been 
aid except (Allowed as general and subordinated 
'-26-50. ) 


* * * 


9. This claim is filed as an Unsecured Claim. 


/3/ J. J. MeDONELL, 
Name of individual, agent, officer, or partner mak- 
ing oath) 


Subscribed and sworn to before me this 4th day of 
May, 1949. 
/s/ P. P. BENJAMIN 
(Official character) 
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Power of Attorney: 

Said claimant hereby authorizes (11) Paul P; 
Benjamin of 756 So. Broadway, Room 1425, Los 
Angeles 14, California, or any of them, with full 
power of substitution, to attend all meetings of ere 
ditors of the bankrupt aforesaid, and all adjourn- 
ments thereof, at the places and times appointed by 
the court, and for him and in his name to vote foi: 
or against any proposal or resolution that may be 
then submitted under the Act of Congress delating 
to bankruptcy, to vote for a trustee or trustees of the 
estate of the said bankrupt and for a committee of 
creditors, to accept any arrangement or wage 
earner’s plan proposed by said bankrupt in satisfae 
tion of his debts, and to receive payment of divi 
dends, and payment or delivery of money or of other 
consideration due said claimant under such arrange 
ment or wage-earner’s plan, and for any other pur: 
pose in said claimant’s interest whatsoever; and with 
like powers to attend and vote at any other meeting: 
or meetings of creditors, or sitting or sittings of the 
court, which may be held therein for any of the pur! 
poses aforesaid. 

Designation of address to which notices shall be 
addressed: Said claimant hereby requests that al 
notices to which he may be entitled shall be ad’ 
dressed to the person named in the foregoing Powe 
of Attorney, at his address as therein designated | 
if no person is named in said Power of Attorney, saic 
claimant requests that said notices be sent to him at 
the following addresses: 


[Endorsed]: Filed May 7, 1949. [13] 
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DBJECTIONS TO CLAIMS AND NOTICE OF 
HEARING OF OBJECTIONS 


The undersigned, the duly elected, qualified and 
acting Trustee in Bankruptcy herein, files his ob- 
ections to claims which have been filed in these pro- 
eedings, and as and for his objections thereto, al- 
Hees as follows: 


J. J. McDonell (Nos. 7 and 8) $ 600.00 
/o Paul P. Benjamin 16,064.00 
(425 Chapman Building 

os Angeles, California 


Your trustee alleges that claim No. 7 filed in the 
mount of $600.00 as a prior labor claim under the 
jrovisions of Sec. 64a-2 is not entitled to a priority 
inder the said Section on the grounds that the said 
aimant was General Manager and Sales Manager 
yf the bankrupt corporation, and was not the servant 
wx clerk thereof; that he directed the activities of 
he corporation and had under his supervision a 
arge number of employees. 


The claimant has filed as claim No. 8 a general 
‘aim in the amount of $16,064.00. Your trustee al- 
eges that no such sum is now due or owing to the 
‘aid claimant and that therefore this claim should 
10t be allowed even as a general claim, but should 
ye rejected and disallowed in full. Insofar as the 
iforesaid claim for $600.00 is denied priority, your 
rustee alleges that no portion of that sum is due 
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or owing as a general claim and that it should he 
disallowed. 


Wherefore, your Trustee prays that his Objec 
tions be heard and appropriate Orders be made in 
the premises. 

/s/ PAUL W. SAMPSELL 
Trustee in Bankruptcy. 


To the Above Creditors and Their Attorneys: 


You Are Hereby Notified that the Trustee in 
Bankruptcy herein has made and filed herein his; 
written Objections to claims, as hereinbefore set’ 
forth, and the same have been set for hearing be-+ 
fore the Honorable Benno M. Brink, Referee in 
Bankruptcy, in the Federal Building, Los Angeles; 
California, on the 11th day of January, 1950, at the 
hour of 2:00 o’clock p.m. 


Dated: December 18, 1949. 


CRAIG, WELLER & LAUGHARWN; 
/s/ By C. E. H. McDONELL, 
Attorneys for Trustee. 
Affidavit of Service by Mail attached. 


[Endorsed]: Filed Dec. 14, 1949. [14] 
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FINDINGS OF FACT, CONCLUSIONS OF 
LAW AND ORDER ON OBJECTIONS TO 
VARIOUS CLAIMS 
Mr. J. J. McDonell having filed his claims herein in 
the sum of $16,064.00 and in the sum of $600.00, 
_ which latter claim is contended to be entitled to prior 
payment as a wage claim under 64(a)2 of the 
Bankruptcy Act; and Edmund G. Egan having filed 
his claim herein in the sum of $4,269.27 ; and Everett 
| M. Gregory having filed his claim in the amount of 
$6,169.96; and Alice C. Harris having filed her 
-daim in the sum of $725.00 herein; and Roy B. 
Smith having filed his claim in the sum of $1,400.00 

herein, and the trustee having objected to the allow- 
‘ance of all the foregoing claims on any basis what- 
soever and the said objection having regularly come 
on for hearing before the undersigned Referee in 
bankruptey on January 11, 1950, at the hour of 2:00 
p.m. and having been continued to the 20th day of 
January 1950, at the hour of 2:00 p.m. for the pur- 
pose of taking additional evidence, the said trustee 
having appeared and being represented by his at- 
torneys Craig, Weller & Laugharn by C. E. H. Me- 
Donell, and the claimant J. J. McDonell having ap- 
peared in person and represented by his attorneys 
Benjamin & Kronick by Robert I. Kronick, and the 
claimant Edmund G. Egan having appeared in per- 
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son and represented by his attorney James A. Gil- 
bert, and the claimants Everett M. Gregory, [16] 
Alice C. Harris and Roy B. Smith having appeared | 


pro-per; evidence both oral and documentary having » 
been submitted and the Referee being fully advised | 
in the premises the Court makes the following Find- 
ings of Fact and Conclusions of Law: 


Findings of Fact 
I. 


That the claimant J. J. McDonell entered the em- - 
ployment of the bankrupt corporation September 
15, 1947, and was paid at that time a salary of $150.00 © 
per week; that prior to the commencing of the em- 
ployment of the said claimant J. J. McDonell, repre- 
sentations were made to the claimant J. J. Me 
Donell that his salary would be the sum of $15,000.00) 
per year, plus 50% of the net profits of the carpet | 
department of the bankrupt corporation, the differ- 
ence between his total weekly stipend and the said 
$15,000.00 to be paid at the end of one year; that! 
in the month of November 1947 while the claimant? 
J. J. MeDonell was an officer and director of the! 
bankrupt corporation at a Board of Directors meet- | 
ing at which the said claimant was present, repre- 
sentations and statements were made by Mr. Al, 
Hacker, who was at that time President and sole | 


| 
stockholder in the bankrupt corporation, that the 
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claunant J. J. McDonell was to receive, beginning 
January 1, 1948, a “‘guaranteed salary”’ of $20,- 
000.00 per year and that this ‘guaranteed salary”’ 
was to be paid at the rate of $150.00 per week dur- 
ing the year beginning January 1, 1948, and the dif- 
ference between the total of such weekly payments 
and the ‘‘guaranteed salary’’ of $20,000.00 was to 
be payable at the end of the year; that at the afore- 
isaid directors meeting statements and representa- 
tions were also made by the said Al Hacker, that in 
addition to the foregoing ‘‘guaranteed salary’’ the 
claimant J. J. McDonell was to receive at the end 
of a year 15% of whatever profits were left over 
after the payment of any and all expenses of the 
bankrupt corporation, including the various ‘‘ guar- 
anteed salaries”’ then [17] under discussion; that the 
difference between the total weekly payments at a 
rate of $150.00 per week and $15,000.00 for the pro- 
rata portion of the year 1947 for which the claimant 
worked is the sum of $2,215.00; that the difference 
between the weekly amounts received and the $20,- 
000.00 ‘‘vuaranteed salary’’ in the year 1948, 1s the 
sum of $13,000.00; that in the year 1949 the claim- 
ant J. J. McDonell was in the employ of the bank- 
rupt corporation from January 1st to February 18th 
veing paid a sum of $150.00 per week; that the ditf- 
ference between the total weekly payments at the 
rate of $150.00 per week and $20,000.00 for the pro- 
rata portion of the year 1949 total which the claim- 
int was employed by the bankrupt corporation, is the 
sum of $1,449.00; that no representations or state- 
nents were made at the heretofore mentioned Board 
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poration, in which meeting the said claimants Egan. 
and McDonell participated, [19] and at which the said : 
Glenn G. Savage was present, it was agreed that the 

following “‘ guaranteed salaries’’ would thereafter be. 
paid: Al Hacker $50,000.00 a year plus 50% of the 
net profits ; J. J. McDonell $20,000.00 a year plus 15% 

of the net profits; Edmund G. Egan $12,000.00 a year 

plus 11.66% of the net profits; Glenn G. Savage 

$12,000.00 per year plus 11.66% of the net profits; 

Robert W. Schuler $12,000.00 per year plus 11.66% 

of the net profits. 


III. 


That the claimant J. J. McDonell was at all times 
during his employment by the bankrupt, in charge) 
of the carpet department at the ‘‘ Wilshire Store” 
and had under his supervision and direction at all) 
times a number of employees, and that from and 
after November of 1947 he was the General Manager’ 
of the bankrupt corporation; that the claimant Ed-| 
mund G. Egan was at all times during his employ- 
ment by the bankrupt in charge of its contract sales. 


ID 


That except as shall hereinafter be set forth ini 
more detail, the claimant J. J. McDonell received 
the sum of $150.00 per week from January 1, 1948 
until February 18, 1949 and the claimant Edmund 
G. Egan received the sum of $150.00 per week from 
and after November 5, 1947 until May 12, 1948 from. 
and after which time Egan received the sum of, 
$100.00 per week. 


Paul W. Sampsell, Trustee, ete. 27 
Vv. 
‘That on or about May 12, 1948, certain reductions 


were made in the weekly amounts paid to various 
employees of the bankrupt corporation, as follows: 


Amount prior Amount from 
to 5-12-48 and after 5-12-48 
Edmund G. Egan............... $150.00 Wk. $100.00 Wk. 
me McDonell................... 150.00 “ 100.00 “ 
Mee C. Harris.................. 123.000] 100.00 “ 
verett M. Gregory........... 125.00 “ 100.00 “ 
See. Omith.................... 150,00: ~~ 100.00 “ 


That the hereinabove set forth reductions in weekly 
payments were at all times maintained from and 
after May 12, 1948 while the aforesaid employees 
were in the employ of the bankrupt corporation; that 
as set forth hereinabove, amounts paid by the bank- 
rupt corporation to the claimant J. J. McDonell 
from and after May 12, 1948, was the sum of $100.00 
ver week, but at all times from and after May 12, 
1948, the President of the bankrupt corporation, Al 
Hacker, paid from his own funds and in his own 
ndividual capacity to the claimant J. J. McDonell 
mn amount of $50.00 per week so as to effectively 
‘estore to the claimant J. J. McDonell the ostensible 
‘eduction in his weekly payment from and after May 
12, 1948. 

| Nae 

That no promises, representations or statements 
if any kind or nature whatsoever were made to any 
£ the employees of the bankrupt corporation, that 
he losses experienced by the reductions in weekly 
yayments on or about May 12, 1948, would be re- 
tored. 
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VII. 


That there were no representations, promises or 
statements of any kind whatsoever by any member, | 
agent or officer of the bankrupt corporation to any 
of the employees of the said bankrupt corporation. 
that any bonuses would be paid to them at Christmas, 
time or any other time in return for faithful service. 


anes 
That there were no representations or promises 
at any time by any member of the bankrupt cor- 
poration or any agent thereof to any employee of the» 
said bankrupt corporation that any of the employees. 
would be entitled as a matter of right, to any vaca-; 

tion or any pay in lieu of said vacation. 

HEX 
That there were no promises, representations or 
statements of any kind or nature whatsoever at any” 
time by any member [21] of the bankrupt corpora- 
tion or any agent or officer thereof to Everett M 
Gregory that the said Everett M. Gregory would 
receive a ‘‘guaranteed salary’’ of $12,000.00 per year. 


XxX, 

That throughout the year 1948 the bankrupt cor- 
poration was experiencing financial difficulties due te’ 
shortage of liquid capital; that the bankrupt cor 
poration made a general assignment for the benefit 
of creditors on the 21st day of March 1949; that ar 
Involuntary Petition in Bankruptcy was filed on the 
27th day of April 1949; that the schedules filed by, 
the bankrupt corporation herein show total liabilities 
in the amount of $156,943.91 as against total asset” 
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in the amount of $55,389.08; that there were in ex- 
istence at the time of the filing of the aforesaid peti- 
ition in bankruptcy, creditors whose claims arose and 
became due and owing prior to November 1947; that 
there will be insufficient assets in this bankrupt estate 
to pay all general unsecured creditors in full. 


Conclusions of Law 


| 

L 

| That there is an enforceable contract between the 
claimant J. J. McDonell and the bankrupt corpora- 
‘* whereby the claimant J. J. McDonell from and 
‘after September 15, 1947 was to receive a minimum 
payment of $150.00 per week with the maximum 
compensation of $15,000.00 per year, plus the bhal- 
ance between the $150.00 per week minimum and the 
$15,000.00 maximum to be payable at the end of a 
year; that the said enforceable contract also pro- 
vided that the claimant J. J. McDonell was to re- 
ceive 50% of the net profits of the carpet depart- 
ment; the said contract was terminated by mutual 
agreement through the substitution of another em- 
ployment contract as set forth hereinafter. 


iB 

That there was an enforceable contract between 
the claimant J. J. McDonell and the bankrupt cor- 
poration whereby from and after [22] January 1, 
‘1948, the said claimant J. J. McDonell was to re- 
ive a ‘‘guaranteed salary’’ of $20,000.00 per year, 
payable without regard as to whether a profit was 
made by the bankrupt corporation and that by the 
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terms of the said contract, claimant J. J. MeDonell - 
in addition to the foregoing “‘guaranteed salary”’, | 
was entitled to receive 15% of any net profits of the: 
corporation. 

SII. 

That there was a contract between the claimant! 
Edmund G. Egan and the bankrupt corporation? 
whereby from and after November 5, 1947, the said | 
claimant Edmund G. Egan was to receive a ‘‘ guaran- 
teed salary’’ of $12,000.00 per year, payable without? 
regard as to whether a profit was made by the bank- 
rupt corporation and that by the terms of the said) 
contract, claimant Edmund G. Egan in addition to: 
the aforementioned ‘‘guaranteed salary’’ was en- 
titled to receive 11.66% of any net profits of the cor- 
poration. 

ENG 

That each and all of the aforesaid enforceable 
contracts were not fair, equitable or just and are not! 
fair, equitable or just, as against the creditors of 
the bankrupt corporation, for these reasons, among) 
others, to-wit: (1) that from and after November! 
of 1947, the claimants, McDonell and Egan, were 
officers and directors of the bankrupt corporation: 
and, as such, were charged with the responsibility 
of providing for the payment of all of the just ob-) 
ligations of the bankrupt corporation, which was not’ 
done for it appears that at the date of the termina- 
tion of its business the corporation was heavily in-” 
debted to its creditors and its liabilities were sub-— 
stantially in excess of its assets; (2) that the ( 
‘‘ouaranteed salaries’’ aforesaid were excessive and — 
unreasonable in the light of the ability of the bank- 
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rupt corporations to pay the same and, at the same 
time, to discharge the obligations which it incurred 
while the said salaries were being earned; (3) that 
the rights given to the said claimants [23] to par- 
Peipate in the profits, if any, of the bankrupt cor- 
poration and the postponement of the time of pay- 
ent of a substantial portion of their respective 
guaranteed salaries’’ to the rather indefinite time 
of the expiration of one year, gave the said claim- 
nts an unfair and inequitable advantage over the 
creditors of the bankrupt corporation in that, if the 
Lorporation prospered during the period of the afore- 
said postponement, the claimants would collect their 
3aid salaries in full and, at the same time, would 
ve entitled to their respective shares of the profits 
2arned in such period; whereas, if, in such period, 
she corporation did not prosper and no profits were 
earned, the claimants would still be entitled to claim 
she unpaid portions of their respective salaries on 
1 parity with all other creditors of the corporation, 
ncluding the creditors to whom the corporation be- 
same indebted during the period of such postpone- 
nent; and, furthermore, the said postponement of 
he time of payment of a portion of said ‘‘guaran- 
feed salaries’’ resulted in the accumulation of lia- 
jilities by the corporation for the payment of such 
salaries during a period when it was unable to ac- 
ually pay the same and thus the said postponement 
was a factor in keeping the corporation in business 
ind in the incurring by it of further habilities to 
sreditors which it was eventually unable to pay; 
Whereas, if the said ‘‘guaranteed salaries’’ had all 


é 


| 
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been payable in normal installments, the corpora- 
tion, if it had been unable to pay the same when due, — 
might have been compelled to discontinue its opera- 
tions and might thus have avoided incurring the said © 
further liabilities which eventually it was unable to: 
pav; (4) that when one considers the substantial) 
amounts of the aforesaid ‘‘guaranteed salaries”’ and; 
the substantial percentages of the profits of the bank- - 
rupt corporation to which the said claimants were en- 
titled, one is impressed with the idea that the relation-; 
ship of each of the said claimants was more of the: 
character of the relationship of a partner or a joint# 
adventurer, rather than that of a profit sharing [24] © 
employee and, hence, that the said claimants, im 
equity, are not entitled to any greater rights, asy 
against the creditors of the corporation, than part-’ 
ners or joint adventurers would have, even though) 
the said claimants may have none of the liabilities” 
to such creditors such as partners or joint adven- 
turers might have. 


V. 

That the claimant J. J. McDonell was not a work- 
man, servant, clerk or salesman within the meaning: 
as applied by the Courts to those terms as they ap- 
pear in Section 64(a)2 of the National Bankruptey” 
Act, but that the said claimant J. J. McDonell was 
at all times in a supervisory and managerial capacity 
and his wages do not fall within the scope of See- 
tion 64(a)2 of the Bankruptcy Act. 


4 ie 
That there was no enforceable contract made or 
entered into between the bankrupt corporation and 
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s employees to restore to them reductions made in 
heir weekly payments and weekly salaries in the 
nonth of May 1948. 


| VIL. 

: That there was no contract between the bankrupt 
orporation and any of its employees guaranteeing 
yearly vacation and payment of wages in lieu 
hereof. 


Vat. 

That there was no contract between the bankrupt 
orporation and any of its employees to pay any 
uaranteed bonuses at Christmas or any other time. 
: eX. 

That there was no contract between the bankrupt 
orporation and the claimant Everett M. Gregory, to 
lay any guarantee over and above the weekly salary 
£ $100.00 per week paid to the said claimant Everett 
A. Gregory. 


Based upon the preceding Findings of Fact and 
yonelusions [25] of Law, it is hereby 


Ordered that the claim of J. J. McDonell in the 
mount of $600.00 filed in the within proceedings for 
vhich priority is claimed under Section 64(a)2 of 
he Bankruptcy Act, be and it hereby is denied 
iority and is allowed as a general claim, and 


It Is Further Ordered that the claim of J. J. Mc- 
Jonell on file herein in the sum of $16,064.00 be and 
he same hereby is allowed as a general claim herein; 
nd the said $16,064.00 and the claim filed in the 


34 J.J. McDonell vs. 


amount of $600.00 as aforesaid be and the same are 

subordinated in payment to the claims of all other 

general creditors, the said claims to receive no pay- 

ment or dividend whatsoever until other allowed 
general claims have been paid in full; and 


It Is Further Ordered that the claim of Edmund: 
G. Egan on file herein in the sum of $4,269.27 be: 
and the same hereby is allowed in the sum of $3,119.27" 
as a general claim in the within proceedings; and the: 
said claim in the amount of $3,119.27 as aforesaid: 
be and the same is subordinated in payment to the: 
claims of all other general creditors, the said claims: 
to receive no payment or dividend whatsoever until: 
other allowed general claims have been paid in full; 
and 


It Is Further Ordered that the claim of Everett Mo 
Gregory in the sum of $6,169.86 be and the same: 
hereby is reduced to the sum of $100.00 and allowed 
in the said amount as a general unsecured claim, 
and 


Tt Is Further Ordered that the claims of Alice C. 
Harris in the sum of $725.00 and Roy B. Smith on 
file in the sum of $1,400.00 be and the same hereby 
are disallowed. 


Dated: April 26, 1950. 


/s/ BENNO BRINK, 
Referee in Bankrutcy. [26] 


[Endorsed]: Filed April 26, 1950. 
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[title of District Court and Cause. ] 


| 
PETITION OF J. J. McDONELL FOR REVIEW 
OF ORDER ON OBJECTION TO HIS 
CLAIM 


The Petitioner, J. J. McDonell filed two wage 
‘laims against the above entitled bankrupt, one in 
Ihe sum of $16,064.00 as a General Claim and one 
or $600.00 as a preferred wage claim under Section 
i4(a)2 of the Bankruptcy Act. The Trustee in bank- 
nuptey filed objections to both claims and asked that 
ihe same be disallowed. After a contested hearing 
hereon, the Referee in bankruptcy disallowed the 
laim of priority but allowed both claims as General 
Jlaims against the above bankrupt. However, under 
tis Order dated April 26, 1950, the Referee sub- 
rdinated the payment of said claims to all other 
‘eneral creditors. This Petition for Review is only 
lirected against the aforesaid portion of said order 
elating to said subordination. 

That said Order of April 26, 1950 was and is er- 
oneous with respect to the subordination of said 
laim, for the following reasons: 

(1) The subordination of Petitioner’s claim is 
ased upon the fact that he was an officer and di- 
ector of the corporation when the contract for his 
alary was made and that said [27] contract was not 
air, equitable or just as against the creditors of the 
ankrupt corporation. In this connection, the Find- 
ags of Fact are not substantiated by the testimony 
fisen upon the hearing, which in brief was as fol- 
yws: The sole stockholder at the time the contract 
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was made with the Petitioner was Mr. Al Hacker, 
That the Petitioner, J. J. McDonell was not a stock-. 
holder of the bankrupt corporation, nor did he then | 
or at any time have any financial interest therein,; 
but came there purely as an employee in charge of 

the carpet department at a salary of $15,000.00 per 
year plus 50% of the net profits of the carpet de-: 
partment. That prior to his employment by the 

bankrupt corporation, he earned approximately 
said amount annually as an employee of Walton N.Y 
Moore Dry Goods Co. Inc. That he had approxi-i 
mately twenty-five years experience in the carpet andy 
floor coverings business. That he was made a director: 
and officer by Hacker approximately two months) 
after his employment by the bankrupt corporation 

at a time when said Hacker had just purchased the 
stock of one Byrnes and had become the holder of 

all of the outstanding stock of said corporation. That 

said Al Hacker made the Petitioner an officer and 

director of said corporation as a matter of conveni- 

ence only because he had to have three directors for 

his corporation. He also made him General Manager 

of the corporation at an increased minimum salary 

of $20,000.00 per year. 

Petitioner contends that he was only a ‘‘dummy” 
director and officer and considered himself just a 
salaried employee and as soon as certain persons 
came into the corporation with new financing, he 
was immediately removed as an officer and director. 
He was not an officer or director at the time of the 
assignment for the benefit of creditors or the ad 
judication in bankruptcy. 
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(2) That there is no testimony that at the time 
the contract was entered into with the Petitioner, 
J. J. McDonell, [28] that the bankrupt corporation 

| was insolvent. 

(3) That the bankrupt corporation handled some 
of the largest floor covering jobs in Los Angeles, 
among them the complete installation of floor cover- 
ings in the new General Petroleum Building at Sixth 

jand Flower Streets, Los Angeles and other transac- 
tions which involved large sums of money. That the 
amounts agreed to in the contracts of employment 
entered into by the Petitioner with the bankrupt 
‘corporation, are reasonable for the services rendered, 
based on the experience of said Petitioner. 

_ (4) That no action or conduct on the part of the 
Petitioner caused said corporation to become insol- 
vent. A reference to the file in the above numbered 
bankruptcy, will show that same was caused by pur- 
ported withdrawal of assets by the principal stock- 
holders and new officers of the corporation and that 
the Referee has made an order instructing the Trus- 
tee to file suits against them to recover amounts 
alleged to be in excess of $100,000.00. 

(5) The testimony also shows that up to the time 
that other persons came into the business, that the 
bankrupt corporation was a one man affair, domin- 
ated by the said Al Hacker, its sole stockholder and 
President. 

(6) That the claim of this Petitioner was filed 
In good faith and that there was no fraud or un- 
fairness whatsoever involved in his dealings with 
the corporation. The mere fact that he happened to 
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be an officer or director who thereafter files a claim 
against the corporation, will not prevent an allow- 
ance of his claim on a parity with the other credi- 
tors, where no fraud or unfairness is involved. There 
must be a showing that the allowance of this claim 
would be an unjust and unfair enrichment of the 
Petitioner before a court of equity can cause his 
claim to be subordinated to other creditors. In re: 
[29] Kansas City Journal Post, 144 Fed. (2d) 791. 
No such showing was made, but on the contrary, it 
was proved that his actual earnings prior to his em- 
ployment with the bankrupt corporation were ap- 
proximately at the same rate as that which he claims 
from the bankrupt corporation. 

Subordination is usually ordered in the case of 
one man corporations where the controlling stock- 
holder makes claims for money loaned to the cor- 
poration or for salary for services rendered to it. 
Pepper vs. Litton, American Bankruptcy Reports, 
Nooo Voll, 290. 

Wherefore, Petitioner prays that said order of 
April 26, 1950 be reversed insofar as it subordinates 
Petitioner’s claim to all other general creditors and 
that said Referee be directed to enter forthwith, an 


his 


— 


order allowing Petitioner’s claim as a general claim, | 


without subordination, and for general relief. 
Dated: May 5, 1950. 


BENJAMIN & KRONICK 
/s/ By ROBT. 1. KRONICKS 
Attorneys for Petitioner, 
J.J. McDonell. 
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Petitioner requests the following documents to be 
transmitted to the Judge upon this review: 


(1) Objections of Trustee to approval of Peti- 
ioner’s claims. 


(2) Certified copy of Findings of Fact, Con- 
clusions of Law and Order Approving Petitioner’s 
blaims, but subordinating payment of same to other 
general creditors, dated April 26, 1950. 


P 
(3) Reporter’s Transcript of proceedings before 
Referee on January 11th and January 20th, 1950, 
neluding only testimony [30] of witnesses Hacker, 
McDonell, Egan, Major, Alice C. Harris and attor- 
rey Leo Gold. 


(4) This Petition for Review. 

: (5) Referee’s Certificate on Review. 
(Duly certified.) 
Affidavit of Service by Mail attached. 
[Endorsed]: Filed May 5, 1950. [32] 
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In the District Court of the United States 
for the Southern District of California, 
Central Division 


In Bankruptey No. 47,485-M 


In the Matter of 
HACKER-BYRNES CORPORATION, 
Bankrupt. 


ORDER CONFIRMING REFEREE’S ORDERS + 
ON OBJECTIONS TO CLAIMS OF J. a 
McDONELL, EDMUND G. EGAN AND 
GLENN G. SAVAGE 


Upon consideration and study of the entire record, ' 
including transcripts of proceedings and evidence) 
before the Referee in Bankruptcy on January 11th! 
and 20th, 1950, and on February 24, 1950, the Court” 
cannot say that the Referee erroneously subordinated © 
the claims of J. J. MeDonell or Edmund G. Egan” 
or Glenn G. Savage. Accordingly, the orders of the: 
Referee dated April 26, 1950, subordinating the: 
claims of the aforesaid three claimants are and each’ 
is confirmed. 


General Orders in Bankruptcy 36, 47; 
Federal Rules of Civil Procedure, Rule 52, 28 
US .Caks: 


Pepper v. Litton, 308 U.S. 295; 
Prudence Corp. v. Geist, 316 U.S. 89. 


In amplification of the foregoing confirmatory 
rulings, we think the record before us shows that” 
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he Referee in Bankruptcy was confronted with the 
aecessity of choosing between creditors solely in the 
msecured category of claimants. Cf. In re Kansas 
vity Journal-Post Co., 144 F.2d 791. And after ex- 
ended hearings herein, oral [38] and documentary 
vidence was elicited from which, after argument by 
lhe attorneys for the respective parties, the Referee 
cc comprehensive findings of fact as to the com- 
yarable status of claimants and the other unsecured 
editors of the bankrupt estate and concluded that 
vecause of the disparity which would result if the 
rustee’s attack upon the salary claims be wholly 
willified he subordinated such claims here under re- 
jew to those of the other unsecured creditors upon 
quitable principles. We think he pursued the line 
f established law in so doing and that his orders 
mder review should not be disturbed. 


| Dated February 21, 1951. 


/s/ PAUL J. McCORMICK, 
United States District Judge. 
[Endorsed]: Filed February 21, 1951. [39] 
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NOTICE OF APPEAL BY J. J. McDONELE, 
CLAIMANT 

Notice Is Hereby Given that J. J. MeDonell, the, 
above named claimant, hereby appeals to the Circuit, 
Court of Appeals for the Ninth Circuit, from the: 
Order Confirming the Referee’s Order on Objec 
tions to the claims of said J. J. McDonell and others, 
entered in this matter on the 21st day of February, 
1951, insofar as said order affects the rights of or 
applies to said claimant. 


Dated: March 20th, 1951. 


BENJAMIN & KRONICK 
/s/ By ROBT. I. KRONICK, 
Attorneys for J. J. McDonell, 
Claimant. 


Service by mail attached. 


[Endorsed]: Filed March 21, 1951. [40] 


[Title of District Court and Cause. ] 


COST BOND ON APPEAL | 
Continental Casualty Company 
Bond No. 1,508,284 Premium: $10.00 
Whereas J. J. McDonnell and only J. J. McDom 
nell has appealed to the U. S. Circuit of Appeals: 
Ninth Circuit, from an order confirming referee’ 
order on objections to claim of him and others or 
February 21st, 1951, by Paul J. MeCormick, Judge” 
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n the United States District Court, Southern Dis- 
trict of California, Central Division, 


ee 


Now, Therefore, in consideration of the premises 
4nd of such appeal, the Continental Casualty Com- 
any, incorporated under the laws of the State of 
Hinois and authorized to execute bonds and under- 
akings as sole Surety, does hereby undertake and 
promise on the part of the said Appellant, that the 
said Appellant will pay all costs which may be 
i ordea against him on the appeal, or on a dismissal 
thereof, not exceeding the sum of Two Hundred 
Fifty ($250.00) Dollars, to which amount it acknowl- 
dges itself bound. 


——y—* 


_ Signed, sealed and dated this 20th day of March, 
1951. 


Seal] CONTINENTAL CASUALTY 
COMPANY 
/s/ STUART 8. ROUGH, 
Attorney-in-F act. 


State of California, 
Jounty of Los Angeles—ss. 


On this 20th day of March, 1951, before me, O. S. 
Demeter, a Notary Public in and for the County and 
State aforesaid, residing therein, duly commissioned 
md sworn, personally appeared Stuart 8. Rough, 
<nown to me to be the person whose name is sub- 
scribed to the foregoing instrument as the Attorney- 
n-Fact of the Continental Casualty Company, and 
ieknowledged to me that he subscribed the name of 
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the Continental Casualty Company thereto amd’ 
own name as Attornev-in-Faet. 


[Seal | xs O. 8. DEMETER, 

Notary Public in and for the County of Los Ane 
State of California. 
My Commission Expires Ang. 3, 1954. 


[Endorsed]: Piled Mareh 21. 1951. [41] 


[Title of Distriet Court and Cause. 


APPELLANT J. J. McDONELL'S DESIG 
TION OF RECORD ON APPEAL 


Te the Clerk of the sboveentitied Court: 

J. J. MeDonell. appellant above mamed. here 
designates the followimg portions of the reeord 
be eontaimed in the record on appeal im the abg 
entithed matter: 

(1) Involuntary Bankrupter Petition aa 
Hacker-Byrnes Corporation 


(2) Petition fer Order referring praccedimes 


@ revere. 

(3) Order of General Reference. 

(4) Order of Adjwdication. 

(5) Two daims of J. J. MeDoweil 

(6) ei ciprretnine of Trustee in Benkrupter 
elaims of J. J. MeDeomell. 

(7) A tramseript of the evidence Taken Ut 
Honorable Benno M. Brink, Referee in Benkrap 
on Januery 13. 1950 and Jamuzry 2, 19), ie 
that portion of the reperter’s tramseript of bes 


on objection to cisims, prepered by H. AS Sinzelit 


Paul W. Sampsell, Trustee, etc. 45 


eommencing at Line 12, Page 34 with the testimony 
of J. J. McDonell, [42] to and including Line 16, 
Page 136 and commencing at Line 1, Page 140 to 
and including Line 26, Page 165. 

(8) Findings of Fact and Conclusions of Law 
and Order on objection to claims. signed by Referee 


(9) Petition of J. J. McDonell for Review of Or- 
der on Objection to his Claim. 

(10) Referee’s Certificate on Petition for Re 
view of Order on Objections to Claim of J. J. Me- 
Donell. 

(11) Order Confirming Referee’s orders on ob- 
jection to claims of J. J. McDonell and others, dated 
February 21, 1951. 

(12) Notice of Appeal. 

(13) This Designation of Record on Appeal. 


Dated: April 3rd, 1951. 


BENJAMIN & KRONICK 
/s/ By ROBT I. KRONICK, 
Attorneys for claimant and Ap- 
pellant, J. J. McDonell. 


Affidavit of Service by Mail attached. 
[Endorsed]: Filed April 3, 1951. [43] 


[Title of District Court and Cause. ] 
CERTIFICATE OF CLERK 

J, Edmund L. Smith, Clerk of the United States 

District Court for the Southern District of Cali- 

fornia, do hereby certify that the foregoing pages 
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numbered from 1 to 44, inclusive, contain the orig 

inal Creditors’ Involuntary Petition; Order of Gen- 
eral Reference; Adjudication of Bankruptcy; Re 

feree’s Certificate on Petition for Review of te 
on Objections to Claims of J. J. McDonell; Copies 
of Two Proofs of Claim in Bankruptcy ; Objections 
to Claims and Notice of Hearing of Objections; 
Findings of Fact, Conclusions of Law and Order on 
Objections to Various Claims; Petition of J. J. Me 
Donell for Review of Order on Objection to His 
Claim; Claimant’s Exhibit A for Identification 

Trustee’s Exhibit 1; Order Confirming Referee’s Or 

ders on Objections to Claims of J. J. McDonell, Ed 
mund G. Egan and Glenn G. Savage; Notice of Apes 
peal by J. J. McDonell, Claimant; Cost Bond om 
Appeal and Designation of Record on Appeal which) 
together with Reporter’s Transcript of Proceedings 
on Hearing on Objections to Claims on January I 
and 20, 1950, transmitted herewith, constitute vn 
record on appeal to the United States Court of | 
peals for the Ninth Circuit. 


J further certify that my fees for preparing and 
certifying the foregoing record amount to $1.60 
which sum has been paid to me by appellant. 


Witness my hand and the seal of said Distrid 
Court this 20th day of April, A.D. 1951. 


[Seal ] EDMUND L. SMITH, 
Clerk. 

/s/ By P. D. HOOSER, | 

Deputy Clerk. . 
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In the District Court of the United States 
for the Southern District of California 
Central Division 
No. 47,485-M 
n the Matter of 


HACKER-BYRNES CORPORATION, 
Bankrupt. 


Before the Honorable Benno M. Brink, Referee 
in Bankruptcy. 


EPORTER’S TRANSCRIPT OF HEARING 
ON OBJECTIONS TO CLAIMS 


ppearances: 
For the Trustee: Craig, Weller & Laugharn by 
C. E. H. McDonnell, Esq. 


For Claimant J. J. McDonnell: Robert I. Kronick, 
Esq. 


For Claimant Edmund G. Egan: James A. Gil- 
bert, Esq. [1*] 


Los Angeles, California 


Wednesday, January 11, 1950 


% % * 


J. J. McDONELL 
lled as a witness, being first duly sworn, testified as 
llows: 
The Referee : Your name is J. J. McDonell? 


* Page numbering appearing at foot of page of original certified 
eporter’s Transcript. 
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(Testimony of J. J. McDonell.) 
The Witness: That is right. 
The Referee: Now, let’s see what you have here 

Mr. McDonell. You have two claims, have you? 
Mr. Kronick: If the Court please, may I make a 

short statement here which may shorten the matter 4 
The Referee: Allright. 

Mr. Kronick: In connection with Mr. McDonell’s 
claim and Mr. Egan’s claim, we have several wit 
nesses here and they ave both in the same position and 
we are willing to stipulate that the testimony of these 
witnesses, with the exception of course of the amounts 
that are owing to each [34] individual, may be taken 
on account of each claim. 

The Referee: So stipulated, Mr. McDonnell? 

Mr. McDonnell: I will so stipulate, your Honor 

The Referee: All right, let me find out first what 
Mr. McDonnell claims here. 

Well, gentlemen, you ought not to file claims iF 
bankruptcy like this. This claim is $16,064.00, wages 
earned, due and owing. Is that all the claim says? 

Mr. Wfonick: That is all. 

The Referee: And what is the next one—— 

Mr. Kronick: He alleges a preferred claim 0 
$600.00. 

The Referee: Wages earned within 3 months bes 
fore the date of the commencement of these proceed” 
ings. 

Well, gentlemen, when you file a claim in bank! 
ruptcy, please be good enough to give the Court ane 
the Trustee some information about the transaction” 
After all now, $16,000.00 is still a sizeable sum 0 
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money. You know you would be demurred out of 
ourt over in the Supreme Court on a thing like this 
110 minutes. 

| Mr. Kronick: In defense of myself, I didn’t pre- 
pare this. 

The Referee: I don't care who prepared it. After 
Nl, I’m not going to go ahead on the trial of a thing 
ere unless I have something in front of me. Do you 
mow anything about this, Mr. McDonnell, what the 
etails are on these two Claims? [35] 

}Mr. McDonnell: It was necessary to make some 
nvestigation. We do have some rough idea of the de- 
uils and the manner in which the claim is supposed 
> have arisen. 

The Referee: Well, let me see what Mr. Egan has 
fot here. 

Mr. Gilbert: Please the Court, we are in much the 
me position. However, in defense of our position I 
just say that in answer to inquiry from the Trustee 
n itemized statement of the claim was although 
ot filed with the Court was given to the Trustee 
ir his information, relating to specific dates, peri- 
ds, and specific amounts claimed; and I gave that 
Yersonally to Mr. Harpole of your office, Mr. MeDon- 
ell. 

“Mr. McDonnell: That is right. 

Mr. Gilbert: And I ask leave of the Court to 
mend our proof of claim if that is necessary at this 
me. 

The Referee: Oh, there is no question about it. 


*m not going to allow a claim in the shape in which 
) 
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(Testimony of J. J. McDonell.) 
these claims are. You are going to have to give us. 
further information about them. 

Well, now, what information, Mr. McDonnell, do 
you have on Mr. McDonell? 

Mr. Kronick: I think in defense of myself also, 
your Honor, I might say an associate in my office has 
discussed this at great length with Mr. McDonnell 
and with the Trustee. 

The Referee: Have you anything in writing from 
these [36] people, Mr. McDonnell ? 

Mr. McDonnell: I believe letters have been writ- 
ten to the Trustee. 

The Referee: Well, let’s see what you got. We have 
got to save time. 

Mr. McDonnell: Your Honor, I have notes madé 
off the letters but I don’t have the original letters 
here. I don’t have that file. 

The Referee: All right. Going back to the claim ol 
Mr. McDonell, I understand that the two claims are 
one except that a portion of the amount is set forth! 
in the separate claim for the purpose of expressing) 
a claim of priority; is that right? 

Mr. Kronick: Correct, your Honor. 

The Referee: All right, I will hear from you. You 
tell me what this is all about. 

Mr. Kronick: Very well. I think I can shorten it 

Q. Mr. McDonell, when did you 

The Referee: No, I want you to make a statement 
here of what this is before we go ahead. 

Mr. Kronick: Very well, your Honor. Mr. McDon- 
ell had been engaged in the business, in the rug bust 
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“1088, for many years, and was employed with a large 
irm here before he went over to Hacker-Byrnes. At 
E time he was earning approximately $15,000.00 a 


ear. He was employed in the latter part of 1947 by 
acker-Byrnes as the manager and salesmanager 
nd [37] in complete charge of their rug department. 
t that time he was given, under an oral agreement 
ith Mr. Hacker, a guarantee of a salary of $15,- 
100.00 a year, plus 50 per cent of the profit derived 
rom the rug department only. 
, That continued until Mr. Hacker bought out Mr. 
nes and became the complete owner of the busi- 
ess. At that time he called together several executives 
nd made some of them or several of his executive em- 
loyees, not only made them directors of the company 
nt gave them offices of vice-president, etc., and the 
ew agreement was that Mr. McDonell was to re- 
_eive a guarantee of $20,000.00 a year plus a share of 
he eross profits. 
_ We are not making any claim for that. Each of 
he executive officers were given a definite percentage, 
ut there was no profit and we are standing on the 
alary. Against that he was paid $150.00 a week. He 
yas employed to the 18th day of February, 1949; and 
hat is my reason for filing the preferred claim for 
600.00, which is the limit. We figured it was about 
ree weeks within the three-months period. 
The Referee: But he did get his $150.00 a week 
p to February 18, 1949? 
Mr. Kronick: Yes. Sometimes he didn’t get it all. 
The Referee: Well, you are going to have the 


‘ 
4 
! 
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(Tesamony of J. J. McDonell.) 

laboring oar there. sir. irying to get any prierit 
anything over [38] $150.00 a week. The priority 
tute is for thase who are dependent upon their 
for their livelihood. 

Mr. Kromck: This man &. 

The Referee: $150.00 a week oucht to take ear 
2 man in pretty coed shape. Anvihing ever and 
that I think is just something im excess. 

However. I will leave thai aside for the mon 
T am just poimtinge out rour difeuliy here. 

Mr. Kromick: I have checked some of the authe 
ties. That stamate is very liberally construed, If is 
ta the Court. 

The Referee: I have a whole ord of ered 
here whase claims are just. too. So let a 


" 


some realines. 
Mr. Kronick: Weil this claum is the difference 
tween what he was paid and the cnarantee. 
The Referee: All right. co ahead and prove 
claim. I will take a recess first. It may take rou 36 
Time. 
(Recess ) 
The Referee: All righi, let's co forward with 
McDonell claim. 


Direct Examination 
By Mr. Kronck: 
Q. Mr. McDonell. when did yreu become 
plored by Hacker-Brrnes Corporation? 
A. The first week in September of 1947. [39] 


| 
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~ em = 


Q. And what was the financial basis of your em- 
|ployment ? 
| A. A guarantee of $15,000.00 a year and a share 
of the profits, 50 per cent of the profits of the rug de- 
partment. That $15,000.00 was a guaranteed amount 
and any profits that I would derive would have to be 
above the $15,000.00, on a split. 

Q. In other words, the $15,000.00 would be taken 
off of the profits of the rng department before you 
would share in 50 per cent of the profits? 

The Referee: That isn’t what he said. 

The Witness: It was a guaranteed amount of $15,- 
000.00 regardless of whether there was any profit or 


me anot. 


The Referee: But supposing the profits were $30,- 
000.00 in the rug department, how much would you 
get? 

The Witness: Then I would get $15,000.00. 

The Referee: I see. All right. So he was to have 
90 per cent of the profits of the rug department, with 
a guarantee that the 50 per cent of the profits would 
not be less than $15,000.00 ? 

Mr. Kronick: No, that is not what he said. 

The Referee: That is what he said. That is what 
the man said. 

Q. By Mr. Kronick: Who did you have a con- 
versation with when you became employed there ? 

A. Mr. Hacker. 

Q. What was that conversation? [40] 

A. He gave me a guarantee of $15,000.00. When 
I went there Mr. Hacker didn’t have very much of a 
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rug department. He asked me for a year or two prior 
to that to come and work for him; and at the time I 
went to work for him he didn’t have any of the major 


7 
i" 


carpet lines, and I felt, and I told him so at the time, ~ 


that it wasn’t going to be a deal where we could build 
up a business overnight, it was going to take a little 


— = 


time to build it; and he told me at that time he didn’t ~ 
expect to make any money for maybe a year or two, . 


that he was willing to give me a guarantee of $15,- 


000.00 a year and a share of the profits of 50 per cent. - 


Whatever the $15,000.00 was, that was a guaranteed 


amount, whether we made any money in the rug de-» 
partment or not, and I didn’t expect to make any the ~ 


first year. 

Q. In other words, the rug department was start 
ing from scratch ? 

A. He hada small rng department. 

q@. Where were you employed at that time? 

A. Walton N. Moore Rug Company. 


Q. About how long have you been in the rug busi) 


ness? About how long have you been engaged in the 
rug business ? 

A. 25 years. I was 11 years with Walton N. Moorg@ 
Rug Company. 

Q. And have you got your income tax return 10 
show what you earned at Walton N. Moore’s for the 
half vear before you went to Hacker-Byrnes? [41] 

A. Thave the return for 1946 and that was $11,- 
148.56, plus a car and expenses. 

Q. What year was that? 

A. That was in 1946. 
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| Q. What did you earn in 1947 for the half year? 
| A. I left Walton N. Moore about the middle of 
July, and up until that time they paid me $7652.00 
for the first 644 months. 

| Q. And then in addition to that did you receive 
rour travelling expenses ? 

A. ‘Travelling expenses and car expense, that is 


Q. Now, for the year 194 from the time you 
‘vent to work until the end of 1947, have you com- 
uted what your earnings would be on the basis of 
415,000.00 a year? A. $4615.00. 

Q. And how much were you paid? 

A. $2400.00. 

Q. And that leaves a balance of how much? 
A. $2215.00 

Q. Which is owing to you for 1947? 

A. Which is owing to me for 1947. 

Q. Allright. Now, was this agreement about your 
‘uaranteed salary ever changed ? 

A. At the time Mr. Hacker bought out Mr. 
Syrnes. 

Q. When was that? 

A. That was in the latter part of October of 1947. 
Ay. [42] Hacker bought out Mr. Byrnes and at that 
ime he asked me if the profit-sharing, that is the 50 
ver cent of the profits of the rug department, if I 
vould be willing to forego that, and on that basis he 
uaranteed me $20,000.00 a year. However, there was 
o be a share of the profits if there was profits made 
iver and above the $20,000 a year, but in lieu of the 
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share of the profits of the rug department and my 
guarantee of $15,000.00 he increased the salary to 
$20,000.00 a year guaranteed, and I wasn’t only to 
participate in the profits of the rug department but) 
of the business as a whole if there was any profits 
above T still had a guarantee of $20,000.00 

Q. And when did that do you recollect when 
the $20,000.00 guaranteed salary commenced? When 
did you figure it from ? 

A. I figured it from the first of 1947. However, the® 
first meeting we had was on November 5, 1947, in 
which the preliminaries were discussed, and on No- 
vember 30th of the same year we had another meet- 
ing at which time Mr. Egan and Mr. Savage and all 
the men who were made directors of the company and 
were to participate in the profits of the company 
above their guaranteed salaries were at the meeting. 
That was on November 30th. However, on January 
15, 1947, there was another meeting 

The Referee: Wait a minute now. You have just 
testified about a meeting on November 30, 1947. [43] 

A. 1948; I’m sorry. On January 15, 1948, there) 
was another meeting at which this was all confirmed. 

Q. By My. Kronick: Who was present at that 
meeting ? 

A. My. Egan, My. Shuler, Mr. Mauger who was 
controller of the company, Mr. Hacker, Mr. Savage. 
T believe that is all. I don’t believe Mr. Hacker’s at 
torney, Mr. Gold, was there at that time. 

Q. Do you recall I just want to get the con- 
versation, your Honor. 
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The Referee: Isn’t there any scrap of paper on 
is at all, counsel ? 

| Mr. Kronick: There were some notes made—— 
The Referee: I mean anything signed by anybody, 
iy directors’ minutes or anything like that? 

Mr. Kronick: There was supposed to be minutes 
f this meeting and we have asked for them and they 
y they are not available, that they can’t find any. 
iow, we have Mr. Mauger, who is secretary of the 
mpany who made notes and handed them to Mr. 
old, the attorney, of this meeting on January 15, 
48, stating all these facts, and we have a witness 
ho was present 
resent. 


we have a witness here who was 


The Referee: You have no documentary evidence 
tall? 
“Mr. Kronick: No, we have asked for the minutes 
nd they say they haven’t got them. 

The Referee: Did you serve a notice to produce on 
ne [44] Trustee? 
Mr. Kronick: No, we haven't. 
Mr. McDonnell: Who was asked, Mr. Kronick ? 
_ Mr. Kronick: Mr. Benjamin asked you if there 
rere minutes and you said no. 

Mr. McDonnell: Not to my knowledge, Mr. Kron- 
ok. 
Mr. Gilbert: Counsel, I made that demand on the 
~ssignee for the benefit of creditors for that informa- 


ton, as well. I was informed that there were no such 
nutes. 
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The Referee: You were informed that there were 
such minutes ? 

Mr. Gilbert: I was informed, your Honor, that 
there were no such minutes, and as a matter of 
fact—— 

The Referee: All right, let’s handle this in a legal 
manner. I want to know first whether or not there ig; 
anything in writing on this very difficult question 
here. 

Mr. Kronick: We should say there should be, om 
they have either evaporated or are not available. 

The Referee: Were there minute books, Mr. Me 
Donnell ? 

Mr. McDonnell: There certainly were, your 
Honor. 

Mr. Kronick: Are they here? 

Mr. McDonnell: No, they are not here. I wasn’t 
aware there had been a directors’ meeting on these 
wages. 

The Referee: All right, go ahead with this meet 
ing. 

Q. By Mr. Kronick: Now, what was said at that 
time by Mr. Hacker as to what your salary would be 
that year? [45] 

A. $20,000.00 a year guaranteed. 

@. And were you also to get 

A. And I was to participate in the profits to this 
extent 

Q. Profits in what? 

A. Of the whole organization. If there were an} 
Mr. Hacker was to draw a salary 0 


profits made 
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325,000.00. He was to get 50 per cent of the profits. 
(he other 50 per cent of the profits was supposed to 
ye split up between 4 employees. I was to get 30 of the 

Q per cent which was left, which would be 15; Mr. 
“gan was supposed to get one-third of the balance, 
fy. Shuler was supposed to get one-third of the bal- 
nee, and Mr. Savage was supposed to get one-third 
f the balance; but that was irrespective of the salary 
feature. We were all guaranteed a flat salary. 
|The Referee: At this point, Mr. McDonell, I wish 
rou would give me some information on what you 
mean by a guaranteed salary. What do you mean by 
hat? 
The Witness: I was to get $20,000.00 a year. 
The Referee: Well, why do you say ‘‘guaran- 
eed’??? 
The Witness: Well, because Mr. Hacker guaran- 
eed that we would get it. 
The Referee: I know, but if he is going to pay you 
, salary of $20,000.00 a year, that is it. However, if 
‘ou are to get a certain percentage of something then 
ie might guarantee you that your amount would not 
+e less than a certain [46] amount, but if he is going 
0 pay you a salary, that is it. Now, why do you insist 
n repeating about a guaranteed salary ? 
''The Witness: It was a guaranteed salary. I ex- 
rected to get $20,000.00 minimum. If there was any 
aoney made in the corporation I was to get more than 
at. 
| The Referee: All right, go ahead, Mr. Kronick. 
Q. (By Mr. Kronick): Were you to get that $20,- 
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000.00 whether the company made any profit or nof! 

A. Mr. Hacker understood when I went with him 
we talked it over thoroughly, that I didn’t feel ] 
could build up the rug department in 2 or 3 months 
and he told me definitely if it took a year or twoi 
was perfectly okay. 

Q. All right. Now, you computed your salam 
at $20,000.00 for 1948? 

A. That is right. 

Q. And what did you receive on account of tha 
salary ? 

A. JI actually drew $6,900.00 

Q. That left a balance of how much? 

A. That left a balance of $13,100.00. 

Q. All right. Now, when did you terminate you 
employment with Hacker-Byrnes ? 

A. On February 18th of 1949. 

Q. Were you still on the same basis? 

A. I presume so. There was nothing ever sali 
to me to the contrary. [47] 

The Referee: Oh, now, wait a minute. Counsel, W 
ean’t be satisfied with just a presumption. 

Mr. Kronick: Well, I didn’t get through, You 
Honor. 

The Referee: All right, go ahead. 

Q. (By Mr. Kronick): After this meeting 6 
January 15, 1948, were there any conversations 0 
any oral agreements made changing your salary ¢@ 
any percentage 

A. Not anything said at any time. Even whe 
Mr. Hacker took in 2 or 3 new partners there wa 
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till never any mention as far as my deal was con- 
erned. 

Q. Now, as far as you know, at this meeting on 
anuary 15th were notes taken of the statements that 
ere made by Mr. Hacker at that time? 

A. Mr. Mauger, who was controller of the com- 
any, took notes and typed them up the next day. 

Q. Now, for the year 1949 until the date that 
ou left the employ, how much did you—what sum 
id you compute as the amount owing to you under 
his arrangement ? 

A. $2,307.69, of which 
The Referee: How much? 

| The Witness: $2,307.69. 

me the Referee: Yes. 

The Witness: And I drew $950.00, which left a 
alance of $1,352.69. 

Q. (By Mr. Kronick): And did you total that? 

A. The total of the thing for 1947 and 1948 and 
949 [48] is $16,667.89. 
| Mr. Kronick: That is all at this time. 

The Referee: Cross examine. 


Cross Examination 
By Mr. McDonnell: 
Q. Now, to begin with, was your position in the 
Hacker-Byrnes Corporation when you first went to 
work for them? 

A. J was manager of the rug department. 

Q. I see; and at that time were you made an 
fficer of the company, an officer or director of the 
‘ompany ? 
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A. Not at that time, not until later when My 
Byrnes was out of the corporation. 

Q. Now, when you first went to work you say 
they had a small rug department ? 

A. That is right. 

@. And did you have anybody selling for you in 
the rug department ? 

A. Yes, I had Bob Shuler. 

@. Was he the only one at that time? 

A. He was the only one at that time. 

@. And do I understand that as the months and 
the vears went on you built the rug department up 
increased its size? 

A. The first month or the first few months— 
as I say, Mr. Hacker didn’t have any of the maj@ 
lines of carpet or [49] anything. We didn’t have 
anything much to sell. By the end of that year—] 
started in September. By the end of that year we 
had secured one contract on which there was abow 
$9,000.00 profit made. That was the second year ] 
was there. After Mr. Byrnes got out and after the 
first of the year finances were such, getting tighte1 
all the time, that it made it almost impossible te 
eet merchandise. 

Q. Well, now, all through the latter part of 1947 
and the early part of 1948 did anybody but Mr. 
Shuler work for you in the rug department? 

A. Yes, his brother worked for us. 

Q. Anybody else that worked under you? 

A. Mr. Hacker brought in two or three boys m 


= a 
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he hard surface division that worked out of our 


Wilshire store out there. 


Q@. And you had charge of all these people? 
A. Yes. 

Q. Now, you say you became an officer and direc- 
r at one time? A. Yes. 

Q. When was that? 

A. At the November 30th meeting, 1947. 

@. And what was the position you assumed ? 

A. Well, Mr. Hacker made me Vice-President 


nd General Manager. 


| Q. And did you continue as Vice-President and 
reneral [50] Manager until you terminated your 
mployment with Hacker-Brynes Corporation? 

| A. No. Some time late in—or about the middle 
f the year, 1949, I resigned. Q. Or was it 1948? 


_ | A. 1948. I resigned as an officer of the company. 


~Q. Did you continue as general manager? 

mM Yes. 

-Q. And did you continue as general manager up 
ntil the end? A. Yes. I would say so. 

Q. I see; and all that time you had people under 
our direction and employ? A. Yes, sir. 

Q. Now, you went to work for the Hacker- 
syrnes Corporation and you say you were guaran- 
sed a salary of $10,000.00 a year? 

A. No, I said $15,000.00. 

Q. 15. I’m sorry. And then as I understand your 
astimony that was not dependent upon any income 
hat the rug department might derive from the— 
nat the corporation might derive from the rug de- 
artment? A. Positively. 
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Q@. Was it in any way related to the income the 
company might make in general,—that is, exclusive 
of or in addition to whatever the rug department 
made? [51] 
A. <Any bonus that I would have received would 
have been in 
Q. I know, but aside from the bonus or a share 
of the profits, I’m talking about the $15,000.00 that 
you say was guaranteed to you. 

A. That iswicht. 

Q. Was that in any way related to any profit the 
corporation might or was supposed of you hoped 
it would make? 

A. I would presume that—whether it was the rug 
department or the appliance department or what- 
ever department made the money I would still get - 
because it was Mr. Hacker’s business. 

Q. Well, was it your understanding you were to 
get a guarantee of $15,000.00 if he took a loss? 

A. I had a definite guarantee. I wasn’t going to 
quit a job that was paying me $7500.00 in 6 months 
on a gamble with Mr. Hacker. 

Q. You were promised this rain or shine $15, 
000.00 and other inducements besides? 

A. That is right. 

Q. About when in 1947 was that agreement made? 

A. In September, 1947. 

Q. And when did you begin negotiations with the 
Hacker-Byrnes Corporation for that contract? 

A. Mr. Hacker came up to San Francisco when 
I went up to resign. [52] 
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Q. That was in September of 1947? 

py) A. August of 1947. 

| Q. And you and he discussed it at that time in 
an Francisco? A. Yes. 

Q. Was there a written contract for this $15,- 
0.00 ? mA. No. 

, | Q. How long were vou to get the $15,000.00? 

; What was the understanding on that ? How long was 
hat contract to run, just one year or longer? 

A. There was no specified time on it. 

» | Q@. Was there any provision for you to be dis- 

) Yharged in less than a year? 

“A. No, because I presumed—I had known Mr. 
facker for a good many years; in fact, before Mr. 

, Byrnes ever got in his corporation Mr. Hacker 

. ‘anted me to come with him. I had known him for 

bout 20 years. 

_ Q. Now, this $15,000.00 contract was altered in 

Ae latter part of 1947 at this directors’ meeting ? 
A. That is right. 
: —Q. And you were then put on a guarantee of 
20,000.00 ? A. That is right. 

» Q. Now, was that $20,000.00 guarantee in any 
‘ay related to the profit made in general by the 
lacker-Byrnes Corporation ? A. No, sir. [53] 
Q. You were to get the $20,000.00 whether the 
lacker-Byrnes Corporation was a profitable opera- 
on or not? oe 6Lhateis right: 

Q. Of course, the profit end of it was connected 
) whatever profit the rug department would make? 
A. No, the profit end of it on the new deal was 


+ 
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dependent upon the business as a whole, not on 
the rug department only. 
Q. This new deal was to be drawn from the profits 
made by the business as a whole as well as the rug 
department ? 
A. Outside of the guarantee. 
Q. And how were these profits to be figured, be 
fore or after taxes? These profits which you in pros 
pect at least were to share, how were they to We 
computed ? 
A. I would presume after taxes. 
@. Was there any discussion about it? 
A. No, there was no discussion about it at all 
Q. At any time after you came into the employ 
ment of Hacker-Byrnes to your knowledge was the 
rug department profitable ? 
A. Yes, we had 2 or 3 profitable months. 
@. You were acquainted with the operation @1 
the rest of the business, were you? A. Yes 
Q@. And was the entire operation profitable @ 
any time? 
A. It was for the first 6 or 7 months I was ther 
I [54] would say. In fact, in fact, I would say that 
some of the things that happened in the latter par 
of 1948, if they hadn’t happened, I think the bust 
ness was a going business and could have been 3 
successful business. 
Q. Now, when you went to work for Mr. Hackel 
in the Hacker-Byrnes Corporation in 1947, hot 
much did you draw on the first pay check you drew? 
A. $150.00. 
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Q. And that represented what pay period? 
A. That was one week. 

@. $150.00 is not $15,000.00 a year, is it? 

A. That is right. 
|Q. Well, what was your understanding as to how 
mis $15,000.00 was to be paid to you? 

A. The $15,000.00 was to be paid to me at the end 
ithe year. In fact, I set my salary at $150.00 a 
eek. Mr. Hacker didn’t set my salary at $150.00 a 
veek, and if I had thought for a minute there wasn’t 
oing to be $15,000.00 for me at the end of the year 
»would have set it at more than $150.00 a week. 
Q. And you never at any time then requested 
nat you be paid a weekly division of $15,000.00 a 
fear? poe No. 

Q. The understanding was you were to be paid 
'lump sum at the end of the year? 

A. That is right. [55] 

@. And that was not dependent upon the com- 
any making a profit? A, That as reat. 

Q. Now, as to the agreement made in January 
£1948, how much were you to be paid weekly then? 
A. The same thing. 

Q. $150.00 a week? A. Yes. 

Q. In May of 1948 did you take a cut in salary? 
A. I took a cut in salary as far as the books were 
meerned. 

Q. You were cut—— 

A. And Mr. Hacker gave me some extra money 
» pay the difference. 

Q. You were cut to what? 
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A. To $100.00 a week. 

Q. And he made up the difference out of his o 
pocket every week? A. Yes. 

@. Did he make it up every week? 

A. He is about 4 payments short. 

The Referee: Let me get this clear in the record 
now. There was a general agreement among all t 
people on salary that there was to be a cut and you 
agreed to that? 

The Witness: I wasn’t in the agreement. I wasn” 
at the meeting. J didn’t attend the meeting. [56] 

The Referee: But on the books it showed you were 
taking a cut? 

The Witness: That is right. 

The Referee: And Mr. Hacker slipped you money 
on the side? 

The Witness: That is right. 

The Referee: All right. Go ahead. 

Q. (By Mr. McDonnell): Mr. McDonell, did you 
pay income tax on the $50.00 a week on the side? 

A. I did. I can show it on the income tax blank 
right now. 

The Referee: Tell me how it is you received only 
$6900.00 in 1948. You said you got $150.00 a week 
Have you got the details of the $6900.00? 

The Witness: Here is the full detail of every paj 
check I received. It is by quarters here. 

The Referee: Just a minute now. 

The Witness: It shows $6100.00. 

The Referee: Well, you say that in the first quar 
ter of 1948 you received $1950.00 in checks. 


Paul W. Sampsell, Trustee, ete. 69 


Testimony of J. J. McDonell.) 

The Witness: That is right. 

The Referee: Well, that would be 13 weeks, 
wouldn’t it, at $150.00 a week? The second quarter 
you got $1500.00. Now, what were your checks for 
uring the second quarter? How much was each in- 
flividual check? 
= Witness: I have them listed there, Your 

onor. [57] 

The Referee: Where? 

The Witness: I guess not. I guess they are just 
isted by quarters. 

The Referee: Well, can you explain that? 


|The Witness: Yes, because I believe it was in 
May when the rest of them took a cut my check was 
ut from $150.00 to $100.00. 

The Referee: But where do you show here the 
noney you got on the side? 

The Witness: I added it on to my—— 

The Referee: What? 

The Witness: Here is $800.00 of it right here, 
[ got extra from Mr. Hacker, which makes the 
66900.00. 
| The Referee: All right, in the whole year you got 
6800.00, but it still doesn’t explain it. 52 weeks at 
6150.00 a week is $7800.00. 

The Witness: That is right. 

The Referee: All right. Now, how do you account 
for the fact that you only got $6900.00? 
| The Witness: Well, I guess I was just some short. 
L thought it was—— 


| 
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The Referee: Well, now, listen, mister, you are — 
here to give us information. 

The Witness: Well, this is what I actually got. 

The Referee: All right, will you tell us why yous 
ony got $6900.00? How did that happen? [58] 

The Witness: Well, Mr. Hacker was probably a 
little short and didn’t make up the balance for me.- 

The Referee: Well then, you didn’t get $150.00% 
a week, is that right? 

The Witness: No, he gave it to me a hundred at 
a time or two hundred at a time, whenever he hap-) 
pened to have it. 

The Referee: Go ahead, Mr. McDonnell. 

Q. (By Mr. McDonnell): Can you explain fo: 
us, Ma. McDonell, why it was that you got the dif-’ 
ference or at least most of the difference in your 
salary cut made up when others who testified here 
today evidently did not? Was there some arrange- 
ment about that with Mr. Hacker? A. Na 

Q. He just came around gratuitously and gave’ 
vou the difference ? 

A. Well, I think that Mr. Hacker felt that I had 
probably made more money than anybody else im) 
the organization prior to the time of coming there’ 
and if I was only getting that amount of money 
it was quite a cut to me. 

Q. Did he say anything to you about making it 


up? A. Definitely. He said 
Q. When was that that he discussed that with 
vou? 


Q. Well, whenever he happened to come out to 
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‘he store he might bring a hundred dollars or two 
mndred, and it probably happened 5 or 6 times in 
‘he year. 

Q. J mean did you have a discussion with Mr. 

acker about [59] making up the difference? 

A. Well, I talked to Mr. Hacker I believe it was 
n September of this last year when Maury Sommers 
nd Mark Byar and Dave Kaplan, who were the 
ther partners in the business—at that time I had 
‘nother job offered to me and I was going to leave, 
nd Maury Sommers assured me at that time that 
hey were going to put 75 or 100 thousand dollars 

the business and that we could still build up a 
ood business, and that was the only reason I stayed. 
Q. Was that the first time you had gotten the 
ifference between your $100.00 that was showing on 
he payroll check and the $150.00 that was your 
egular salary ? a. UNO, Sift 

Q. Mr. Hacker just gave you the difference with- 
ut ever saying why he was doing it or anything? 

A. He told me he was going to make it up to me, 
thatever I was short. 

Q. Did he ever make it up to anybody else? 

A. Not to my knowledge. 
| Q. You say you were guaranteed $15,000.00 in 
he latter part of 19472 A. Yes. 

Q. And when was the difference between your 
reekly drawings of $150.00 and the $15,000.00 to 
ome to you? A. At the end of the year. 

QQ. Would that have been at the end of a year 

f employment? [60] 
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A. Well, that would be in September the next 
year. 

Q. And was the same understanding had when: 
your salary was increased to $20,000.00? 

A. I would say so, yes. 

Q. In other words, you were to receive the dif- 
ference in December of 1948? A. Yes. 

Q. Well, were you aware that Hacker-Byrne 
was having financial difficulties at any time in 1948? 

A. I was the tail end of the year, yes. 

Q. Did you go in at any time and ask for the 
difference that was due you or would be due you! 
at the end of the year, between $150.00 a week and 
the $20,000.00? 

A. Not until September, 1948. 

Q. You went in and asked for it then? 

A. Yes. 


Q. Did you get it? A. No. 
Q. That was when Mark Byar and the rest came 
in® 


A. Yes. Well, they had been in the corporation’ 
before. j 

Q. That was in September, 1948, you made that 
demand ? Se eves 

@. And where did you make it? 

A. The Broadway store. 

Q. Who did you make it on? [61] 

A. Mr. Hacker. 

Q. Anybody else present when you made the de- 
mand ? A. No. 

Q. And he didn’t pay you anything at that time? 
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A. No. 
~Q. What explanation did he give you then? 
A. Well, Mr. Hacker figured right up to the last 
} was going to be able to work out of this situation. 
Q. But what did he say on that occasion, he 
youldn’t pay you or what? 
A. He did, but he would pay me ‘‘as soon as we 
t on our feet.’’ 
Q. And you agreed to go ahead on that basis? 
m That is right. 
-Q. Did you ever receive any bonus, Mr. Me- 
Yonell, other than the sums you have told us about? 
PA. No. 
Q. Any extra vacation pay or anything of that 
sature ? 
A. No. I received $450.00 for a trip I made to 
yew York from Mr. Hacker. 


Q. That was expenses, was it not? A. Yes. 
Q. How about in December, Christmas of 1947, 
id you get a bonus? A. No, no bonus. 


Q. No bonus was paid you? [63] 

= ‘No, sir. 

Mr. McDonnell: I think that is all the questions 
have, Your Honor. 

Q. (By the Referee): You have testified that 
fter the $20,000.00 arrangement went into effect 
ou were to get 30 per cent of 50 per cent of the en- 
re profits of the firm; is that correct? 

A. That is correct. 

Q@. Well, did you ever hear about any profit- 
laring plans for the employees as a whole? 
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A. No, the only profit-sharing plans I he 
about was the one I mentioned. 
Q. Well, that was limited to 3 or 4 of the 
ecutives, wasn't it? A. That is right. 


Q. Then you never heard of anything hke # 
that these other people testified about? 

A. No, that came before my time that I ¥ 
there. 

Q. No, not according to their testimony, I’m 
talking about a 3 per cent bonus. I’m talking abe 
the profit-sharing that was to be based upon the 1 
dividual sales, for instance, individual salesmé 
Have you ever heard anything about that? 

A. J didn’t know anything about that. 

The Referee: Any further examination, counse 

Mr. Kronick: Yes. [63] 


Redirect Examination 
By Mr. Kronick: 
Q. These figures you have been showing to f 
Court, where did you get those figures? 
A. They are from the Hacker-Byrnes paytol 
checks, the dates of the checks and amount of 
check and everything else. ; 
Q. That is an exact record from the Hack 
Byrnes books? A. That is right. 
Q. Now. did you at any time have any finance 
interest in the Hacker-Byrnes Corporation ? 
A. No. Mr. Hacker at the time he bought ¢ | 
Mr. Byrnes was a little bit short and I think s@ : 
of the employees gave him a thousand or two the 
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md dollars and so on. I gave him two thousand dol- 
ars but it was paid back to me. 

Q. It was a loan? Dae Yes: 

Q. Several other employees did the same thing? 

me Yes. 

Q. Did you at any time hold any stock in the 
acker-Byrnes Corporation ? AS Noe sit, 

|e When were you—when you were made a di- 
ctor and officer, how was that brought to your at- 
ention ? A. He just told me. 

Q@. When you were made a director and officer 
f the corporation, did Mr. Hacker say you were 
nn officer and director and that was all there was to 
? 

‘A. That is right. Mr. Hacker was the sole owner 
f the corporation then. 

,Q. And for several months then—well, you say 
fter the middle, about the middle of 1948, you were 
o longer an officer or director? 

(A. That is right. I resigned. 

Q. And was it part of your employment to make 
ues of carpet also? A. Yes. 

Q. You were what might be designated a travel- 
ig salesman ? 

A. Nota traveling salesman. We made some calls 
it of the store but not as a traveling salesman. 

Q. You were given an auto expense in addition 
y your salary ? 

A. Yes, a hundred dollars a month expenses for 
Iv car and whatever incidental expenses I had. 


Mr. Kronick: That is all. 


i} 
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Recross Examination 
By Mr. McDonnell: 

Q. Mr. McDonell, you were—or were you con- 
versant [65] with the manner in which the Hacker- 
Byrnes books were set up while you were there as 
general manager? A. No. 


Q. Do you know whether any reserve was to be 
set up or was set up to care for this salary of first 
$15,000.00 and later $20,000.00 which you were to be 
paid ? 

A. No, to my knowledge there wasn’t any set up. 

Mr. McDonnell: That is all the questions I have. 

Q. (By the Referee): Did they have any direé 
tors’ meetings of this corporation ? 

A. Mr. Hacker was a director. 

Q. No, answer my question. Did you have any 
directors’ meetings 


A. We didn’t have any meetings from the tim 
we were appointed directors until Mr. Hacker sold 
out to Mr. Sommers and the other boys, and then we: 
just had a request to resign, that is all, as directot 
of the corporation. 

Q. And that was the occasion for resigning, - 
other people came into the business; is that right? 

A That is vieht: 

The Referee: All right. Any other questions? 

Mr. Kronick: That is all. : 

The Referee: All right, you may step down. Now 
let’s have Mr. Egan. 
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as a witness, being first duly sworn, testified 
follows : 

The Referee: And your name is what? 

The Witness: Edmund G. Egan. 

The Referee: All right. co ahead. 

Mr. Gilbert: May it please the Court. our testi- 

vy would be much the same as that given by Mr. 

omell as to all the preliminaries. 

At or about November of 1947 Mr. Egan was em- 

wed by the corporation. He had been employed. he 

been am employee Tor a number of years, and at 

t time he was a party to these directors’ meetings 

general meetings of the executives. at which time 

matter of their salaries and the matter of a share 

the profits of the corporation were discussed. and 
amd these other gentlemen were made directors 
omeers of the corporation. 


Direet Examination 

y Mr. Gilbert: 

©. Mr. Evan. calling your attention to the first 
heetine in November of 1947. who was present at 
rat partienlar meeting? 
A. There was a—Mr. Hacker was present. Mr. 
‘buler. Mr. McDonell. Mr. Mauger, and Mr. Sav- 
ze. 
/Q Will yow tell the Court briefly what the sub- 
et matter discussed at that meeting was as it aifects 
eur claim and the claim of Mr. McDonell? [67] 

A. Yes. This was right after Mr. Byrnes was 
Ought owt with the help of all of us. and Mr. Hacker 
aid thet now we could sell. that we had gotten rid of 
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A. JI was to get $12,000.00 and Mr. Savage $12,- 
D0.00 and Mr. Shuler was to get $10,000.00. 


Q. And what were the respective positions or par- 
cular types of work each of those gentlemen were 
rforming at that time, or were to perform ? 


A. Mr. McDonell was to be general manager in 
arge of—how was it set up now? General Manager 
charge of—well, now, he was general manager and 
ad of all carpet sales. I was to be Vice-President in 
harge of contract sales. Mr. Shuler was Vice-Presi- 
nt in charge of our Wilshire store; and Mr. Sav- 
e was Vice-President in charge of our Broadway 
ore. 
“Mr. Gilbert: May it please the Court, we don’t care 
go into the matter of the profit-sharing except if 
xunsel cares to on cross examination, because we are 
ot making any claim for any share of the profits. 
Te are making claim only for the difference be- 
veen the amounts paid and the $12,000.00 per year 


lary. 
The Referee: All right, go ahead. 


Q. (By Mr. Gilbert): Now, Mr. Egan, I believe 
ere was [69] a subsequent meeting at or about No- 
ember 30th of the same year. Will you tell the Court 
hat was done at that meeting? 

A. At that meeting—a preliminary discussion 
as made about the 5th of November and the formal 
sreement was drawn up towards the end of the 
tonth, of the same month, November, and a formal 
sreement was drawn up and minutes were taken of 
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this particular set-up of these salaries and the bonus 
arrangement of these different men. : 

Q. Allright, now, at that meeting were directors: 
appointed or selected, as a matter of fact, by Ma, 
Hacker? A. Yes. 

@. Who were the directors of the corporation? 

A. Mr. MceDonell—Myr. Hacker was President, of 
course; Mr. McDonell was—— 

Q. Just directors now. 

A. Myr. McDonell was Vice-President and Gen- 
eral Manager; I was Vice-President; and both Mr. 
Savage and Mr. Shuler were Vice-Presidents. 

The Referee: Well, now, this gentleman says a 
formal agreement was drawn up. What do you mean 
by that? 

The Witness: Well, I mean he took everything 
down in writing 

The Referee: Who did? 

The Witness: Mr. Mauger. 

The Referee: Did you ever see it? [70] 

The Witness: Yes. 

The Referee: You saw it? 

The Witness: Yes. 

The Referee: All right, go ahead. 

Q. (By My. Gilbert): And at that time were the 
terms or conditions of employment, of the employ- 
meut contract or agreement between the officers ané 
the corporation, any different than those you have 
described in your statement regarding the earlie1 
meeting ? | 

A. No, sir, they were just about the same thing’ 
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fhe only thing that was brought up at the second 

neeting that wasn’t at the first meeting was the 

‘mounts and percentages of bonus, but the salaries 
ere still as they were stipulated at the original meet- 
ng 

0. Now, Mr. Egan, would you give the Court your 

describe to the Court your particular claim, giv- 
ng the periods, the time, on which the claim is based, 
i the various amounts owing to you, that is the 
mounts paid to you and the amounts owing to you. 
| A. Yes. Well, I base my claim, to go back to No- 
ember 5th, on the basis 
Q. (By the Referee): Supposing you give us a 
ttle background on yourself first. How long were 
ou with the company before that? 

A. Well, I was with Mr. Hacker before the war. 
QQ. Well, how long continuously were you with Mr. 
Iacker [71] before November 5, 19482 

A. About 2 years, right after I came out of the 
rmy, sir. 

Q. And what was your position then ? 

A. I came out of the army and I went to work as 
salesman. 

Q. And how much money did you make? 

A. Istarted in at $75.00 a week. 

Q. And how much did you make thereafter ? 

A. Well, I was gradually up until at the end there 


was making $150.00. 
Q. $150.00 a week? A. Yes. 
Q. That was about Nov. 5, 1947? A. Yes. 


Q. You were then making $150.00 a week? 
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A. I made $150.00 a week from November 5th to 
May 13th of that year. 

Q. You are starting at the wrong end of the year, 
What I’m interested in is what you did and what you” 
made before this new deal went into effect. How much 
were you making? 

A. Well, I think with my—TI had a salary and . 
bonus arrangement, a commission arrangement, at~ 
the time, and I believe there were months that I made|. 
$100.00 or $125.00 total. 

Q. (By Mr. Gilbert): Per week or per month or+ 
what? [72] A. Per week. | 

Q. (By the Referee): All right. Now then, on 
November 5, 1947, a new deal came into effeet™ 
whereby you were to make $12,000.00 a year? | 

A. ‘Thatis right. | 

Q. All right. Go ahead. How much do you figure 
you have coming ? 

A. Well, during that period from November sth 
to May 13th, November 5, 1947 to May 13, 1948, T) 
drew a salary of $150.00 a week. Based on $12,000.00" 
a year, which is $230.77 per week, I had $80.77 com=" 
ing for that period. 

@. How much does it amount to? 

Mr. Gilbert: Per week? 

A. Per week, and that would be 28 weeks. 

Mr. Gilbert: I believe you have a total there, Mr. 
Egan. I have $1261.56, which is the figure I gave the” 
Trustee. 

A. Yes, that is correct; $1261.56 is what I have 
coming for that period. 
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Q. (By the Referee): All right, now what after 
rat ? 

| A. Then on May 13th I went back to a hundred a 
feek, and from May 13th to October 21, 1948, I have 
\difference coming between what I drew and what I 

d coming of $130.27 for 13 weeks. 

Q. And how inuch is that? 

A. That amounts to $3007.71. Is that right? 

Mhe Referee: All right. [73] 

Mr. Gilbert: Making a total of $4269.27. 

Q. (By the Referee): When did you terminate 
ur connection with the company ? 

a October 21, 1948, sir. 

Q. How did that come about? 

|A. At the time the new directors came into the 
orporation they decided at that time that they would 
fiminate bidding on any large construction work 
hich I was in charge of and I felt that my services 
eren’t really needed and I made other connections 
id moved. 

Q. (By Mr. Gilbert): Now, Mr. Egan, being the 
ice-President in charge of contract sales will you 
It the Court what particular jobs the corporation 
d during your occupancy of that position and your 
orking at that position? 
LA. Well, there was an awful lot of them. 
Q. Well, give the Court some of the largest. 

A. Well, possibly every large carpeting job that 
as done in the city was done by Mr. Hacker, namely, 
hrbachs, Prudential, General Petroleum, maybe 2 
-3 dozen schools, Burbank City Hall—a lot of them. 


| 
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Q. Have you got any rough idea of the amounts 
of money involved in those contracts ? 

A. I have only got one real figure in mind. The 
last month of actual active bidding on work, out of a 
possible $125,000.00 worth of work we bid on we sold 
$80,000.00. 

Q. (By the Referee): And how much profit was 
made on those [74] jobs? 

A. Well, a lot of this work was done after I left, 
a lot of the work was done while I was there, and I 
would say they showed a net profit at least of 10 to 
15 per cent. 

Q. (By Mr. Gilbert): That is from 8 to 12 thou- 
sand for an $80,000.00 job? A. Yes. 

Q. At that time you were in charge of contract 
sales? 

A. Bidding and securing contracts, yes. 

Q. At $12,000.00 a year? A. Yes. 

Q. Now, Mr. Egan, there has been some uncer- 
tainty about the matter of the reduction of the sala- 
ries from $150.00 a week in your case to $100.00 a 
week, in May. Would you explain to the Court how 
that came about? 

A. Well, I possibly was the one that recommended 
it, that everybody should take a cut to help the cor- 
poration out over a period of time when we needed 
the money to possibly pay other bills with. 

Q. Was it your intention in recommending that 
that you were to receive any less on your basic salary, 
let us say—some people here have referred to it as a 
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guaranteed salary—when you took that particular 
cut? 

A. No, that was just some immediate help to raise 
enough capital or lower our overhead enough so we 
could meet some bills that were pending at the time. 
We were doing such a [75] large amount of work we 
needed a lot of capital at certain times to be able to 
meet our material bills. 

Q. Mr. Egan, have you at any time had any finan- 
cial or pecuniary interest in the corporation other 
than that as an employee? 

A. No, I never did own stock. At the time—there 
is something that hasn’t come up—at the time this 
agreement was made as far as profit-sharing was con- 
cerned, Mr. Hacker stipulated that until—let me put 
it this way: that when and if the profits were to be 
split up by those percentages as we have set forth, 
as they were set forth, they were to be utilized or to 
be used in making us able to buy stock with that par- 
ticular percentage of profit rather than taking it out 
in cash and bleeding the company. 

Q. You had an option to purchase stock? 

A. Yes. That percentage we were to get was to go 
towards purchasing stock. 

Q. Now, Mr. McDonell, the claimant, has made 
some reference to the aid that he and you and some 
others gave Mr. Hacker in purchasing the shares or 
interest of Mr. Byrnes. Would you just say a word 
about that? 

A. Well, naturally we were all very friendly with 
Mr. Hacker, we all still are,—in fact, I still work for 
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him—so that gives you the idea there; so when he 
came to us for help we hocked and borrowed every- 
thing we could to help him out because we knew and 
felt that without Mr. Byrnes [76] we could go ahead 
a lot faster; and we did help him out financially, not 
as much as we would like to. 

@. I believe you said that put $50,000.00 profits 


back in the business; is that right ? A. Yes. 
Q. (By the Referee): Do I understand you to say 
you loaned Mr. Hacker some money? A. Yes. 


Q. Did you get it back? 

A. Yes, every penny of it. 

The Referee: Go ahead, counsel. 
Mr. Gilbert: Cross examine. 


Cross Examination 
By Mr. McDonnell: 

Q. What was your understanding, Mr. Egan, as 
to when the difference between your weekly salary 
and this $12,000.00 a year was to be made up? 

A. J assumed that it would be at the end of each 
vear. 

Q. Well, was anything said about it outside of 
vour assumption ? 

A. Yes, there was a definite statement made. 

Q. When was it said and by whom? 

A. It was said at the meeting. 

Q. Which meeting? 

A. November 25th or 30th or somewhere in 
there. [77] 

Q. Is that the first or second meeting? 

A. The second meeting. 
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Q. All right, go ahead. 

A. And at the end of each year—— 

Q. Who said that? 

A. Myr. Hacker; at the end of each year the sala- 
ries were to be made up and the profits figured and 
the percentages figured out to see what each one had 
coming. 

Q. And I understand you left the employ of 
Hacker-Byrnes the latter part of October, 1948 ? 

A. October 21, 1948. 

Q. And you at that time had some monies coming, 
the difference between your weekly salary and $12,- 
000.00? A. That is right. 

Q. And did you make demand for that sum? 

A. Yes, I did. I asked Mr. Hacker and he said, 
“You don’t have to leave, but if you are leaving the 
first chance I have we will get together and figure out 
what we have coming, what you have coming, and give 
it to you.”’ 

Q. And did you ever go to see him again to try to 
get the money ? A. Yes, I did. 

When did you go the second time? 

Oh, I would say a month or so later. 

That would be in November ? 

Some time. [78] 

1948? 

The latter part of November, I would say. 
And where did you see Mr. Hacker? 

At 1240 South Broadway. 

And were anybody but you and Mr. Hacker 
present ? 


OPOoOPoroe Pe 
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A. Oh, I think there was a couple of fellows hang- 
ing around but I wouldn’t know 


Q. I mean in the immediate vicinity and over- 
heard your conversation ? A. No. 

. And what took place when you went in and | 
saw Mr. Hacker? 

A. Nothing except that he—— 

@. Well, what did you say and what did Mr, 
Hacker say? 

A. Isaid, ‘Well, Al, let’s get together here, what | 
have I got coming, etc.,’? and he said, ‘‘ Well, I) 
haven’t got time to figure it out now; I will figure it 
out one of these days and let you know.”’ 

Q. Did you see him again? 

A. I didn’t see him again. I called him and I was 
given the same story. 

Q. Did you see him again after that? 

A. Oh, yes, I used to see him every now and then. 

@. And did you get the same story? 

A. I would have ordinarily filed a claim against | 
the corporation long before I did except I was 
friendly with Mr. [79] Hacker, and I didn’t file my 
elaim until after he had resigned as President of | 
Hacker-Byrnes Corporation. 

Q. And then you filed it? 

A. And then IJ filed it, yes. 

Q. Have you ever received any payment from — 
Myr. Hacker? I understand you are still in his em- 
ploy? A. Yes. 

Q. Have you ever received any payment on this 
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sum you claim is due and owing from Hacker-Byrnes 


Corporation ? A. No. 
Q. Now, I believe it was in November this agree- 
ment started ? A. That is right. 


Q. Before that time how much had you been mak- 
ing in salary—not in commissions, in salary ? 

A. $100.00 a week. 

Q. And how long had you been making $100.00 
a week? A. <A year prior to that. 

@. And about how much had your commissions 
averaged in the year prior to that time, or had you 
gotten any commissions ? 

A. Yes, I had gotten commissions. 

@. How much had they averaged ? 

A. Well, that is kind of a tough question. I 
wouldn’t remember that. 

@. Well, can you remember how much income tax 
you paid [80] for say 1946, or what the income re- 
ported was? 

A. No, I wouldn’t be able to answer that at this 
time. 

@. When did this agreement start, in 1947 or 
1948 ? A. What agreement is that? 

Q. This $12,000.00. 

A. It was to start November 5, 1947. 

Q. And that is when you began to get your $150.00 


a week payment ? A. Right. 
@. How much did you report in the way of income 
in 1947? A. Around $7500.00, I think. 


Q. And that covered commissions and the $100.00 
a week you had been getting up to November? 
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A. Yes, sir. 

@. Was the profit-sharing agreement in substance 
as Mr. McDonell, the claimant, has outlined it on the 
stand under this agreement that you began in No- 
vember ? 

A. Ibeheve so. Mr. Hacker was to get 50 per cent. 
The other per cent was to be divided among the 4 of- 
ficers, and he was to get 30 per cent and the balance : 
of 20 per cent was to be split between the 3 of us. 

@. You were to get one-third of 20 per cent? 

A. That is right. 

@. Now, you say this was in the form of a formal 
agreement? [81] 

A. Well, I said it was in the form of a formal 
agreement, and the fact is—I don’t know what is 
formal and what isn’t, but 1t was written up and 
typed and I saw a typewritten copy of the minutes 
of that meeting. 

Q. Oh, you are referring to the minutes here when 
you say ‘‘formal agreement’’? A. Yes. 

Q. Did you ever sign any agreement? 

Mr. Kronick: I think that calls for the conclusion 
of the witness. 

The Referee: It is cross examination. Proceed. 

Q. (By Mr. McDonnell): Did you ever sign a 
paper embodying the terms you have outlined here? 

A. Did I ever sign one? 

Q. Yes. 

A. Well, I signed several of those minutes. Now, to + 
say that I actually signed that specific one I wouldnt 
want to do. 
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Q. But aside from the minutes did you ever see 
any kind of paper containing or embodying these 
terms ? Bye Wl cid. 

Q. Apart from the minutes? 

A. Apart from the minutes ? 

Q. Yes. A. No. 

Q. Anddo I understand your testimony to be, Mr. 
Kegan, [82] that this $12,000.00 was to be in no way de- 
pendent upon the profit that Mr. Hacker made? 

A. That was my salary just ike—the salary was 
$12,000.00 a year of which I was to draw $150.00 a 
week towards it, of which the balance was to be made 
up at the end of the year. 

@. Why wasn’t the entire amount to be appor- 
tioned on the 52-week basis and paid at that time ? 

A. Because we didn’t want to bleed the corpora- 
tion of all the cash, you see, in it. We were trying to 
build up a new business. 

Q. And you were hopeful of being able to take it 
out of the business at the end of the year? 

A. Yes, and we would have, too. 

Q. But you weren’t able to? A. No: 

Q. You were in charge of contract sales? 

A. Yes. 

Q. Did you have anybody working for you, Mr. 
Kegan ? A. Yes. 
| Q. How many? : 

_<A. Thad two estimators at one time and I think 
chree at another. 

Mr. McDonnell. That is all the questions, your 
Honor. 
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The Referee: All right, any further questions? 

Mr. Gilbert: No questions. [83] 

Q. (By the Referee:): Did you get any part of 
the $50.00 cut ? AS Novsin: 

Q. Did you know before today that Mr. McDonell | 
was getting his? A. No, sir, F didnt 

Q. You didn’t know that? A. No, sir. 

The Referee: All right, step down. Any other wit- 
nesses ? 

Mr. Kronick: Yes, I would like to call Mr. Mauger. — 


WILLIAM A. MAUGER, 
called as a witness, being first duly sworn, testified as 
follows: 
The Referee: And what is your name? 
The Witness: William A. Mauger. 


Direct Examination 

By Mr. Kronick: 

Q. What is your present occupation and profes- 
sion, Mr. Mauger? 

A. Jam an office manager right now. 

Q. And what business? 

A. Sacred Records, Inc. 

Q. Were you at any time ever employed by the 
Hacker-Byrnes Corporation ? 

A. Yes, I have been associated with Mr. Hacker 
since [84] 1937. 

Q. And when did you terminate that association? © 

A. And we were apart for the two years during 
the war. We were also apart—I left because of Mr. — 
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Byrnes. I came back in about—oh, when Mr. Byrnes 
got out I came back in. 

Q. About when was that? 

A. I think it was about May of 1947. 

Q. Now, were you—did you have any financial in- 
terest in the company ? 

A. No, I did not. 

@. Were you ever made an officer of the com- 
pany ? A. Yes, I was. 

Q. Which officer? A. Controller. 

Q. Were you ever made secretary or treasurer, or 
was that what you term controller ? 

A. I think that is what it is. Mr. Hacker was 
rather lavish with his terms. 

Q. Have you filed any claim against the Hacker- 
Byrnes Corporation ? A. No, I have not. 

@. You have been sitting in the court room and 
you have heard certain testimony as to a meeting be- 
tween Mr. Hacker and certain of his chief assistants 
in November of 1947. Were you present at that 
meeting? [85 | mw Eawas: 

Q. And did you take any notes at that time or at 
the meeting in January ? 

A. I took notes in the meeting in November. 

Q. And what did you do with those notes after- 
wards? 

A. Iwrote them up, typed them up, and sent them 
to Leo Gold. That is the last I ever saw of them. 

Q. Now, do you recall the conversations at that 
time with reference to salaries and percentages of 
profits that the various men were to get? 
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A. Yes. Mr. McDonell was to get—Mr. Hacker 
was to draw not more than $25,000.00, Mr. McDonell 
was to draw $20,000.00, Mr. Egan and Mr. Savage I 
believe were to get $12,000.00, and Mr. Shuler was to 

get $10,000.00. 

Q. In addition to that were they to draw any por- 
tion of the profits of the company, or share any por- 
tion of the profits of the company ? 

A. Yes. Mr. Hacker said that the profits would be 
so big that we would just have to split them up, and 
Mr. McDonell was to get 50 per cent—Mr. Hacker 
was to get 50 per cent, and Mr. McDonell was to get 
30 per cent of that 50. The balance was to be divided 
between the others. 

@. And are those the points you embodied in your 
notes you sent to Mr. Gold? 

A. That is right, they are. 

Q. And were you taking those as minutes of a [86] 
corporation ? 

A. Well, I just simply had them down on a piece 
of paper and then typed them and sent them to Leo 
Gold to fix them up as minutes of the corporation. 

Q@. And who was Mr. Leo Gold? 

A. He was our attorney. 

Q. He was attorney for Hacker-Byrnes at the 
time ? A. Yes. 

Q@. And at that time were these men also ap- 
pointed officers and directors of the company? 

A. They were. 

@. And do vou recall the positions? 
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A. Well, I think it was substantially the way 
they gave it. 

Q. And who made those appointments ? 

A. Mr. Hacker did. 

Q. As you understood the conversations and the 
statements that were made there, would you say that 
these amounts of $20,000.00, $12,000.00 and $10,- 
000.00, were given as salaries irrespective of the 
profits of the company ? 

A. Yes, they were. 

Mr. Kronick: That is all. 

The Referee: Cross examine. 


Cross Examination 
By Mr. McDonnell: 

Q@. When did you leave the employ of Hacker- 
Byrnes [87] Corporation ? 

A. August 31, 1948. 

Q. How much money did you draw immediately 
prior to leaving? 

A. I drew $125.00 until the cut and then I drew 
$100.00. 

@. And were you in on this deal where you were 
to get a share of the profits? 

A. No, when I asked Mr. Hacker about leaving 
the only question he asked me was how many weeks 
I had been taking that cut, and he restored it to me 
immediately. 

- Q. You mean he restored the entire sum to you? 
A. Yes. 

— Q. Why did you sever your connection with the 
Hacker-Byrnes Corporation? 


| 
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A. Well, I was controller and I wasn’t satisfied | 
with the way the thing was going. 

Q. By that what do you mean? 

A. Well, it was being run too fast and loose. 

Q. Could you indicate a little more accurately 
what you mean? 

A. Well, one of the men talked about there was » 
no reserve being set up. There was nothing being - 
done as far as I knew to make good any of the 
promises that had already been made. 

@. And that was the reason that you left? [88] | 

A. That is the reason that I left. 

Q@. Because there were no reserves being set up? 

A. The money was coming in but it was going | 
out faster than it was coming in, and I just didn’t’ 
want to continue. 

Q. You felt that the corporation was in for a. 
rough financial time; is that correct? 

A. I saw it coming and got out. 

Q. Did you ever make that remark to Mr. Me- 
Donell or Mr. Egan, that you thought that there was 
no reserve to cover their salary ? 

A. No, I wouldn’t testify to that. 

Q. You never discussed that fact with either Mr. 
Egan or Mr. McDonell? 

A. I wouldn’t say that I did, no. 

Q. Would you say that you did not? 

A. I say that I wouldn’t say that I did discuss 
it with them. We talked but I’m not positive whether 
we talked about that or not. 

@. One way or the other? 
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A. That is right. 

Q. How much had you been making prior to 
the time of the meeting in November of 1947, Mr. 
Mauger? A. $90.00 a week. 

@. Were you increased at that time to $125.00? 

A. That is right. 

Mr. McDonnell: That is all I have. [89] 

Q. (By the Referee): You say your salary was 
$125.00 ? A. That is right. 

Q. And it was cut to a hundred? 

A. That is right. 

Q. And then was restored to you when you term- 
inated your employment ? 

A. That is correct. 

Q. Did you have any such thing as a guaranteed 
salary in excess of that? A. No: 

Q. You had no share of the profits? 

A. No. Mr. Hacker was a friend of mine and what 
he said he would pay me I would take. 

he Referee: Anything else? 


Redirect Examination 
By Mr. Kronick: 

Q. Did you ever discuss with Mr. Hacker the 
proposition of setting up reserves to meet these 
promises ? 

A. It was a corporation but Mr. Hacker isn’t a 
man that can run a corporation. I have always main- 
tained to his face and I will testify in court that he 
should be a one-man operator. He does as he pleases, 
not as he is given advice. 
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Mr. McDonnell: Your Honor, that answer is not | 
responsive to the question. 

Q. (By Mr. Kronick): No. I mean do you recall | 
ever discussing [90] with him the matter of setting » 
up reserves to meet these salaries and other debts + 
of the corporation ? 

A. No, I ean’t recall that I did. 

Q@. You can’t recall that you ever did? 

A. No. 

Q. (By the Referee): What do you mean, sir, 
that reserves were not being set up? What were they ° 
not being set up for? 

A. Well, a corporation should be on the increase. 
Its financial position should be being consistently 
strengthened, not weakened, and we were in the posi- 
tion where we had to ask our employees to take less » 
in order to get us over the tight spots, and the ac 
counts payable were growing instead of diminishing. 

@. That is what you mean by a reserve ? 

A. That is right. 

The Referee: I see. Anything else? 

Q. (By Mr. Kronick): When you say large 
amounts of monies were coming in, can you give us 
some idea of what the income of the company was 
during say the early part of 1948? 

Mr. McDonnell : Your Honor, I can’t see that that ° 
question is pertinent to this discussion. 

The Referee: Sustained. Proceed. 

The Witness: No, I can’t. 

The Referee: Never mind. There is nothing be- 
fore the [91] Court. Anything else? 
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Mr. Kronick: That is all. 


Recross Examination 
By Mr. McDonnell: 

Q. Were you present at this meeting in May of 
L948 when the cut for the employees was discussed ? 

A. No, I wasn’t. 

Q. Your salary was cut then without you being 
present ? 

A. That is right. J think that meeting was held 
Jown at the Broadway store and I was out at the 
Wilshire store, if I remember right. 

Mr. McDonnell: That is all. 

The Referee: Any other witnesses ? 

Mr. Kronick: No, Your Honor. 

The Referee: Mr. McDonnell, any witnesses? 

Mr. McDonnell: I would like to call Mr. Hacker. 


RAYMOND M. HACKER, 
salled as a witness, being first duly sworn, testified 
is follows: 
The Referee: What is your name? 
The Witness: Raymond M. Hacker. 


Direct Examination 
By Mr. McDonnell: 

Q. Mr. Hacker, you were President of Hacker- 
Byrnes [92] Corporation in 1947 and in 1948; is 
hat correct ? A. I was. 

Q. You have heard the testimony given by Mr. 
Mauger and Mr. Egan and Mr. McDonell concern- 
ing some meetings in the latter part of 1947, have 
you? A. I have. 
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Q. Do you recall those meetings? 
A. I do. 


Q. With particular reference to the discussion 


as to the amounts to be paid Mr. McDonell and Mr. 
Egan, would you relate to the Court your recollee- 
tion of those meetings, beginning with the first meet- 
ing and then the second and then I believe there was 
a third in January. 

A. Well, the first meeting, the one in regards 
to their salaries that were set up, 20, 10 and 12, that 
was so. I mean they were set up at that salary. They 
were to draw so much money. Had there not been 
any profit at the end of the year, probably if the 
company would have went on, I doubt very much 
if the employees would have expected that. Had 
there been a profit their salaries would have been 
declared as such. 

Q. Mr. Hacker, we are not interested in what 
the employees might have expected. I want you to 
tell us what happened at the meeting. 

A. Well, their salaries were set up at so much 
money. 

Q. Were they guaranteed that salary? [93] 

A. If what I told them was a guarantee. 

Q. Well, do you recall what you told them? 

A. Exactly that this one was to get 20 and the 
other 12 and the other 10. 

Q. Let’s start with Mr. McDonell. Do you recall 
how Mr. McDonell was to be paid the money? 

A. There was no set up how Mr. McDonell was 
to be paid the money, outside of he was to draw 


A 
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$150.00 a week, which he set his own salary, and we 
alt had confidence there would be enough money in 
the business that that would be what was to be paid. 

Q. Was anything said that Mr. McDonell was 
only to be paid out of profits the $20,000.00 or any 
portion of that $20,000.00 ? 

Mr. Kronick: I’m going to object to this type of 
examination. It may be informal here, but I don’t 
think he should lead his witness. 

The Referee: All right, don’t lead the witness. 
Tell us what your recollection is of the conversation, 
Mr. Hacker. 

A. The meeting was formed after J had pur- 
chased Mr. Byrnes’ stock, and before profits were 
to be divided the salaries were to be set at that much 
money. That is all I recall on it, Mr. McDonnell. I 
mean I couldn’t tell you something that I don’t re- 
member in regards to the situation, outside of that 
was salaries. To my own mind, my own way of think- 
ing, had there been money those salaries would have 
been [94] set up and paid at the end of the year. 

Q. (By Mr. McDonnell): We are interested in 
what was said, Mr. Hacker, and not your state of 
understanding of the thing. Was there any paper 
signed by you? 

A. Not that I know of, no. 

Q. But you do remember the setting of the sal- 
aries ? A. Ido. 

Q. Did you attend a meeting in May of 1948 in- 
volving cuts to be made in the salaries of your em- 
ployees ? 
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A. There wasn’t a formal meeting. It was just 
a suggestion from Mr. Egan that to meet our present 
labor payrolls due to doing this type of work we 
were doing, that the salaries we were paying were 
exorbitant. 

@. Well, did you have any sort of a get-together 
at the Broadway store, Mr. Hacker ? 

A. Nota get-together. I talked to each one indivi- 
dually. 

Q. Now, when you talked to Miss Harris—do 
you recall talking to her? 

A. I must have talked to her. 

Q. I’m asking you. Do you recall ? 

AS Nee 2 dont 

Q. Well, do you recall talking to any of those 
specifically you can name, that took a eut? 

A. Mr. McDonell for one. I told Mr. McDonell 
at the time that we were reducing the salaries in 
the organization, [95] and at that particular time 
I knew that the salary he was drawing wouldn’t 
earry him through, he had illness in his home, and 
that I would personally take care of anything that 
was outside, whatever the difference in his salary 
was I would pay personally. 

Q. You don’t recall talking to Miss Harris at 
all specifically ? A. No. 

Q. Do you recall talking to anybody but Mr. Me- 
Donell ? AP No: 

Q. You don’t recall any meeting or get-together 
of the employees? A. No, I don’t. 

Q. Do you recall having promised anyone at any 
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time that the cuts in salary would be restored or 
given back to them at the end of the year? 

A. No, I don’t recall promising anyone they 
would. I always thought it was a cut. Had there 
been a profit I would have given it to them at the 
end of the year, but I never mentioned anything to 
them about making it up to them, that I can recall. 

Q. You don’t recall promising anyone you would 
make that up to them? 

A. No, I don’t recall promising any of the em- 
ployees outside of Mr. McDonell that I would make 
it wp. 

Q. Do you recall any of the employees approach- 
ing you [96] at any time concerning their Christmas 
bonus ? 

A. Yes, I do recall something in regard to Christ- 
mas bonuses. 

@. Can you recall who it was that approached 
you? 

A. No. I know that it was discussed amongst 
the ones that were holding responsible positions in 
the company. 

Q. When was that? 

A. Oh, in 194—well, 1947 and 1948, after pur- 
chasing—in 1947 after purchasing My. Byrnes’ stock, 
all bonuses and so forth were—any bonus that was 
to be paid at that time was just whatever we could 
afford, during Christmas time, whatever I thought 
I could pay; but there was no set agreement on the 
bonus after Mr. Byrnes was purchased out. 

Q. Did you ever tell anybody, or write anybody 
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any communication, that the Christmas bonuses were — 


not to be set as they had been before the time Mr. 
Byrnes was bought out? 

A. That they weren’t to be? 

Q. That they weren’t to be. 

A. I discussed it with them. There was no money 
to pay them. 

Q. Who did you discuss it with? 

A. With the executives, all of them. 

Q. Who do you mean by ‘‘executives’’? 

A. Mr. Shuler and Mr. Egan and Mr. Savage and 
some of the other employees in the corporation. 

Q. How about Mr. Gregory? Did you discuss it 
with him? [97] 

A. No, I never discussed anything in regards 
to Christmas bonuses or anything else with Mr. 
Gregory. 

Q. Did you discuss Christmas bonuses with Miss 
Harris? 

A. I did discuss Christmas bonuses with Miss 
Harris and Mr. Smith in regards to the labor. 

Q. When was that you discussed Christmas 
bonuses with them ? 

A. Oh, I think it was in January or February, 
after Christmas. 

Q. Of what year? A. Of 1948. 


Q. And this was their Christmas bonus or some- — 


one else’s? 
A, That they thought that I should take care of 
our labor, being that I didn’t give them anything 


for Christmas; so at that time I had them figure out | 
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what their bonuses would be and I paid all the labor 
but none of the executives or salesmen in the or- 
ganization, but the labor I did pay. 

Q. Did you discuss with Mr. Smith and Miss 
Harris at that time their Christmas bonuses ? 

A. No, it was never brought up. 

Q@. It was never brought up? 

A. Not that I know of. 

Q. You don’t recall any demand having been 
made on you by them for the payment of the Christ- 
mas bonus? A. No, I do not. 

Mr. McDonnell: That is all I have, Your Honor. 

The Referee: All right, cross examine. 


Cross Examination 
By Mr. Kronick: 

Q. Insofar as Mr. McDonell is concerned, when 
he became employed with you, did you know that 
he was making approximately $15,000.00 a year at 
his former place of employment? 

A. Ididn’t know what Mr. McDonell was making. 

Q. Did he ever tell you? 

A. Later on he did. 

Q. Now, to give the—withdraw that. Now, when 
you bought out Mr. Byrnes’ stock, did you own all 
the stock in the corporation ? 1 dik 

@. And at this meeting in effect you were voting 
all of the stock and making these men officers and 
lirectors of the corporation ? 

A. Idon’t know whether this was a formal meet- 
ing or a get-together. Had it been a formal meeting 
my attorney, Mr. Gold, would have been there. It 
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was just a discussion of what was going to be. 

Q. What happened at this January meeting?) 
Didn’t these men carry titles after that meeting? One. 
was a Vice-president 


A. I ealled my attorney and told him what the 
various [99] titles were that were going to be given | 
to the various employees. 

Q. Did you tell him who the directors were also 
going to be? A. I possibly did. 

@. How many directors did your corporation : 
have, do you remember? 

A. Four or five. 

@. And you told your attorney to draw minutes - 
making these men officers and directors of the cor- 
poration? 

A. I told him to make them officers of the cor- 
poration, that is right. 

Q. And none of them held any stock in the cor- 
poration? A. That is right. 

Q. Now, to give the Court some idea of the ex- 
tent of your operation, isn’t it a fact that the Gen- 
eral Petroleum job ran into about $150,000.00 ? 

Mr. McDonnell: I am going to make an objection 
to that question, the same objection that I made to a 
similar one a little while ago. 

The Referee: I don’t think it makes any differ- 
ence. Sustained. 

Mr. Kronick: If I may argue it, in a big business 
—Your Honor is questioning the salaries of these— 
the salaries these executives were getting. In a big 
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business, the greater the business the greater the sal- 
aries you allow. [100] 

The Referee: But the question is what agreement 
was made, not what will be reasonable. No, it is im- 
material. Sustained. Proceed. 

Mr. Kronick: Thatis all as far as I am concerned. 

Q. (By Mr. Gilbert): Mr. Hacker, was it your 
belief that these gentlemen, Mr. McDonell, Mr. Egan, 
and the others who were working at these salaries 
stipulated, were under the impression and belief that 
that was their salary and that was what they were 
to be paid? 

Mr. McDonnell: Your Honor, I’m going to ob- 
ject to that question. We are not interested in what 
the beliefs of the witness were. 

The Referee: Sustained. Proceed. 

Q. (By Mr. Gilbert): Mr. Hacker, you referred 
to the share of profits at the end of the year in a 
certain percentage. Was that to be above and be- 
yond their fixed salaries? 

A. What their salaries were set up to be before 
profit was divided, that was made up. I personally, 
if there had been no money to make up the difference 
of their salary, and being as close to the employees 
as I was, if we hadn’t made any money I didn’t 
figure to pay them any more, but I did tell them that 
is what their salaries would be because I contem- 
plated making enough money to pay them that type 
of salary. 

Q. Then these gentlemen were laboring under the 


108 J.J. McDonell vs. 


(Testimony of Raymond M. Hacker.) 
belief [101] that they were to be paid at the stipu- 
lated fixed salaries; is that correct? 

Mr. McDonnell: I object to that question. 

The Referee: That calls for the conclusion of the 
witness. Sustained. Proceed. 

Mr. Gilbert: Well, Your Honor, I’m trying to 
bring out this point. Mr. Hacker knows and he 
knows well that these gentlemen were working un- 
der an agreement by which they were to receive 
these monies as a fixed or as has been loosely de- 
scribed a guaranteed salary, and he as the corpora- - 
tion, as the complete and full stockholder and as the 
manager of the corporation, certainly gave them no 
reason to believe that they were working for any 
less money. Now, I simply want that to be brought 
out in Mr. Hacker’s testimony. 

The Referee: You still can only put into evidence 
what was written or what was said. Proceed. 

Mr. Gilbert: Very well. I will withdraw the 
question. 

Mr. Kronick: I think he didn’t answer one ques- 
tion counsel asked him. 

Q. These profits, these percentages, that was dis- 
cussed at that meeting, they were to be paid to these 
men over and above these salaries which you have 
testified to; is that correct? 

A. If there was anything left after paying the! 
difference of their salaries, what their salaries were 
set up for. 

Q. Then the profits would be divided? [102] 

AD ihatastcorrect: 
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Q@. And for that purpose you were to draw not 
more than $25,000.00 a year ? 

A. That is correct. 

Mr. Kronick: That is all. 

The Referee: Any other questions, Mr. McDon- 
nell ? 

Mr. McDonnell: That is all. 

The Referee: Any other witnesses, Mr. McDon- 
nell ? 

Mr. McDonnell: No, sir. 


The Referee: Have you any other witnesses, gen- 
tlemen ? 

Mr. Kronick: No, Your Honor. 

Mr. Gilbert: No, Your Honor. 

The Referee: All right. I think we ought to see, 
Mr. McDonnell, whether there is anything in writ- 
ing anywhere. Have you examined the minute book? 

Mr. McDonnell: Your Honor, for another pur- 
pose I made a cursory examination of the books, the 
minute books, several months ago, and I don’t like 
to depend on my memory. I cannot recall at this 
time, but certainly the minute books are open to 
either of these gentlemen at any time. They are en- 
titled to see them under the Bankruptcy Act. 

The Referee: Well, let’s make this order. We will 
take a continuance, it is nearly 5:00 o’clock, and be- 
fore making any ruling I will want to hear from 
you gentlemen, to see what your views are. It is too 
late to do that now. So I’m going to continue these 
eases to a day certain and [103] at that time counsel 
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for the Trustee will produce the minute books ¢ 
may be in the possession of the Trustee. 

Mr. Kronick: Here is the position we are in. ’ 
have been advised they can't find them. Now, 
disinterested Witness. our sworn testimony, 
Mauger. says he drew them up—— 

The Referee: Then if the Trustee advises rou 
doesn't have the minute books rou subpoena 
Gold to bring them in. 

A Voice: Does this affect all of them? 

The Referee: As far as I know this doesnt @ 
fact the claim of Miss Harris or Mr. Smith. Howeve 
I won't decide any of them until I get all thea 
formation. Ii will not be necessary for you peop 
io return unless you want to. I will make a ruli 
on all these claims ait the same time. 

A Voice: We will be notified of the ruling? 

The Referee: Yes. I will see that you people ge 
copies ot the rulings made on the claims: and the 
vou understand of course any person dissatisiied wi 
the ruling made by the Referee has a right to file 
petition fer a review of the decision by the Judge 
the court. However, that 1s a little technical and 
costs a little money. I’m not trring to dis¢o 


rou but I want vou to understand it is not an 

tirely simple operation. I don’t want you to fi 

von have to be content with any ruling I might mal 

an? more than the Trustee. He might be content 

he rmicht be discontent [104] and rewiew it. 
Now, what date do vou suggest? 


Mr. Kronick: Any date that don’t conflict Wi 
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ry calendar. I have certain fixed dates in mind I 
now I can’t be here. 

The Referee: What about Friday, the 20th, at 
:00 o’clock ? 

Mr. McDonnell: ‘That is agreeable to me, Your 
[onor. 

The Referee: I already have one matter but it 
houldn’t take too long, and Mr. Gold is going to 
e here that day, I think. 

Mr. Kronick: I will call him before then. 

The Referee: He has an appheation for $2500.00 
ees that may be ruled on that day. So I imagine he 
ill be here. 

What became of Mr. John 8. Madison? 

Mr. McDonnell: I don’t know. There is, I believe, 
n affidavit of service on that. 

The Referee: Anybody know Mr. Madison? 

Mr. Mauger: I do. I haven’t seen him for a month 
r So. 

A Voice: He left the corporation a long time be- 
ore this came up. 

Mr. Hacker: It is a plain frameup, Your Honor. 
le thought he would get in and get a little money, 
nd he topped them all. [105] 

The Referee: <All right, continued to January 
Oth at 2:00 p.m. 

Mr. McDonnell: Your Honor, do you wish Mr. 
facker to return at that time? 

The Referee: No, I don’t think so unless you 
entlemen want him. All I want is to have the record 
omplete by any documentary evidence there may be. 

All right, January 20th at 2:00 p.m. [106] 
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Los Angeles, California; Friday, January 20, 1950; 
2:00 o’clock p.m. Session 


The Referee: Hacker-Byrnes Corporation. 

Mr. McDonnell: Ready. 

Mr. Kronick: Ready. 

Mr. Gilbert: Ready. 

Mr. McDonnell: Which matter is that, Your 
Honor? 

The Referee: Well, we will take the application 
for fees first. 

The Referee: Now we have some objections to. 
claims, Mr. McDonnell. 

Mr. McDonnell: Can I have just a moment, Your 
Honor? 

The Referee: Yes, J will take a short recess. 


(Recess. ) 


The Referee: All right, you may proceed, gentle- 
men. Any further evidence on behalf of the claim- 
ants ? 

Mr. Kronick: If your Honor will remember, you 
suggested a search be made for the minutes or any’ 
other records which would indicate a meeting such’ 
as was testified to here last time by these men. I 
have gotten hold of Mr. Gold and he has found a 
document which is a resume of the meeting held on. 
December 12th which Mr. Mauger testified to. I would 
like to introduce it as an exhibit on behalf of the 
claimants. [107] 

The Referee: Is there objection? 

Mr. McDonnell: Let me get this straight. You 
are introducing this simply as Mr. Mauger’s notes, 
not as the minutes? 
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| Mr. Kronick: Well, I don’t care what you call 
them. 

~ Mr. McDonnell: Well, I’m trying to get you to 
put a handle on it. 

Mr. Kronick: I would say they are the minutes 
lof that meeting. 

Mr. McDonnell: I won’t stipulate to them as 
minutes. These are not the minutes. I have the min- 
utes here. 
| Mr. Kronick: Let the Court judge for itself. 

The Referee: Well, obviously unless they are in 
the formal minute book of the corporation and prop- 
erly signed, or if not in the book if they are written 
up as minutes and signed or to be signed, they can- 
not be regarded as minutes. Now, as part of your 
proof you may offer, perhaps, this document as an 
original notation made at the time of the transaction. 
| Mr. Kronick: Well, there is just this point, Your 
Honor. The transaction that happened just as it 
happened is the thing that controls, not minutes that 
may be written up two or three weeks later, whether 
they are signed or not signed. The thing that controls 
a directors’ meeting is done by word of mouth and 
transcribed later or at the same time. Now, I say the 
things that happened by word of mouth and what 
was [108] said there controls, not the written min- 
utes. We might have no control over the writing 
up of the minutes. They may be taken out of the 
s00k or may never be taken out of the book. 

The Referee: Well, as a record made at the time 
or as minutes? 
Mr. Kronick: Well, I will offer it at present as 
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a memorandum of the meeting that transpired on De- 
cember 12, 1947, as testified to here, as prepared by 
Mr. Mauger and sent to Mr. Gold. 

Mr. McDonnell: With all due respect to counsel, 
I will object to the introduction of this piece of evi- 
dence because there is no identification of this piece 
of paper. 

Mr. Kronick: We will identify it. 

Mr. McDonnell: Well, I would suggest then be- 
fore it is offered you identify it. 

The Referee: All right, let’s see if you can iden- 
fulyalt. 

Mr. Kronick: Well, I will ask Mr. Gold to take 
the stand and be sworn. 


LEO K. GOLD, 
called as a witness, being first duly sworn, testified 
as follows: 
The Referee: Allright, your name is Leo K. Gold? 
Thee Witness: Yes, sir. [109] 
The Referee: All right, proceed, counsel. 


Direct Examination 
By Mr. Kronick: 

Q. Mr. Gold, I show you a document entitled 
‘Regular Meeting Held Friday, December 12, 1947,” 
a typewritten document. Will you state to the Court 
how you obtained possession of that document and 
where it came from? 

A. I got it from Mr. Mauger. 

Q. Was it sent through the mail? 

A. It was either sent through the mail or he de- 
livered it to me. 
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Q. And would you say you received it approxi- 
mately on that date, December 12, 19472 

The Referee: While Mr. Gold is thinking about 
it we will take a recess for a moment. Mr. McDonnell, 
there is a message. You may leave the court room 
if you wish. 

Mr. McDonnell: Thank you, sir. 


(Recess. ) 


The Referee: All right, you may proceed, counsel. 
_ Mr. Kronick: Mr. Reporter will you read the last 
eo 

(Question read.) 

A. Well, it would have to be after that date. 

Q. (By Mr. Kronick): Well, I mean approxi- 
nately how long after? 

A. That I don’t remember. [110] 

Q. Well, was it shortly after or was it a pro- 
racted period ? 

A. I believe it was shortly after that date. 

Q. Now, at that time Mr. Hacker owned all the 
tock in the corporation, did he not, the Hacker- 


3yrnes Corporation ? A THesdide 
j 

@. And you were attorney for both Mr. Hacker 
md the corporation ? A. Yes. 


Mr. Kronick: That is all. 
| The Referee: Any questions ? 


Cross Examination 
sy Mr. McDonnell: 
'Q. Now, Mr. Gold, did I understand your testi- 
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money to be that you got this from Mr. Mauger? 

A. Yes. 

@. Did he hand it to you personally ? 

A. If said I didn’t remember if he mailed it to 
me or handed it to me personally. 

@. How did you identify it was from Mr, 
Mauger? A. This, Mr. McDonnell? 

Q. Yes. 

A. Beeause I remember the transaction as to 
what happened after I got it. 

Q. Well, I still am not clear. You are not sure 
whether [111] it was mailed to you or came to you 
by hand? 

A. No, but looking at it I notice it seems to be 
folded, and if it is folded then it probably came in 
by mail because if it was handed to me Mr 
Mauger 

Q. You are then just assuming it was from Mr. 


Mauger. Is it signed, Mr. Gold? A. No. 
Q. Has it any directions or markings or writings 
to indicate who it is from? A. No. 


Q. Now, you say you remember the transaction. 
Would you explain what you mean by ‘‘you remem- 
ber the transaction’? Was there something beyond | 
this piece of paper you have? 

A. In other words, I refreshed my memory when 
IT was ealled by Mr. Kronick if I ever received such 
a document. Frankly I didn’t remember and so I! 
consulted my files and there it was in my files and 
then I remembered what had happened. I had gotten 
this from Mr. Mauger and I called Mr. Hacker about 
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it and I told him that I saw this thing and I told 
him the thing was fantastic. 

@. What do you mean by ‘‘fantastic’’? 
| Mr. Kronick: I’m going to object to this type of 
jeross examination. Here we have claimants who are 
parties to a transaction. They have entered into a 
transaction with Mr. Hacker, the president and 
owner of all of the stock. The transaction is not dis- 
puted orally by either Mr. Hacker or [112] anybody 
else. If is backed up by a document written up and 
sent to the attorney for the corporation at the present 
time. Now, if they are permitted in the face of the 
evidence rule that conversations with third parties 
relating to a contract cannot be admitted against the 
¢elaimant, I am going to object at this time that this 
is not proper evidence. 
| The Referee: Sustained. Proceed. 

Q. (By Mr. McDonnell): Mr. Gold, I hand you 
a book marked ‘*Minutes’’ and ask you if you can 
identify this book? 

A. It is the minute book of the Hacker-Byrnes 
Corporation. 

Q. Hacker-Byrnes Corporation, the bankrupt 
here; is that correct ? pieces 
— Q. Ishow you a sheet of paper headed ‘‘ Minutes 
of Special Meeting of Board of Directors, Hacker- 
Byrnes Corporation,’’ and beginning ‘‘A special 
meeting of the Board of Directors of Hacker- 
Byrnes Corporation was held on November 1, 1947,’’ 
and ask you if you can identify this sheet? 

A. Yes, they are the minutes I prepared. 
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Q. And how many sheets were there to the min- 
utes of the meeting of November 1, 1947? 

A. Isee three there. There were three. 


Q. Three sheets, three pages? A. Yes. 
Q. You are acquainted with the signature of R. 
M. Hacker? [113] AD Yes, i am: 


Q. I show vou a signature on the third page of ” 


the minutes of November 1, 1947, and ask you if you 
can identify it? 

A. That is his signature. 

@. The signature of Mr. Hacker? 


A, Yes. 
@. Are you also familiar with the signature of 
Miss Corrine Harris? A. Yes; loan 


@. And can you identify the signature 

A. It is not Corinne. It is Connie. 

Q. I’m sorry. And is that the signature of Connie 
Hartis# A. Yes. 

@. Now, in the minutes you have identified as 
those you prepared by you—is that correct? 

A. Yes. 

Q. (Continuing) ———of the meeting of Novem- 
ber 1, 1947, I call your attention to an item on the 
second page thereof beginning, *‘ Discussion was then 
had referable to fixing of salaries of the directors 
and officers of the corporation. The following resolu- 
tions, having been moved and seconded, were unani- 
mously adopted.’’ 

Skipping a paragraph and proceeding to the sec- 
ond paragraph [114] thereunder: ‘‘ Resolved further, 
that commencing as of November 5, 1947, the salary 


{ 
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of J. J. McDonell, First Vice-President and General 
Manager of the corporation, be and it is hereby fixed 
at $150.00 per week payable weekly.”’ 
/ Did you prepare that paragraph that I have just 
read, Mr. Gold? 
A. You mean 


Q. With reference to Mr. McDonell’s salary at 
$150.00 a week? 

Mr. Kronick: JI am going to object unless Mr. 
Gold testifies upon what basis or what information 
a on whose instructions he prepared that minute. 
BMherwise it is purely hearsay. 
| Mr. McDonnell: Counsel finds himself in an odd 
position. I was attempting to get Mr. Gold to ex- 
plain it a moment ago. I intend to find out whether 
ithere is any difference between the minutes and that 
note. 

The Referee: Are you attacking the minutes? 

Mr. MeDonnell: No, I’m not attacking the min- 
utes. 

Mr. Kronick: It is a prior meeting also. 

The Referee: Then the objection is sustained. Do 
you wish to offer the minutes ? 
| My. McDonnell: I wish to offer the minutes of 
the meeting of November 1, 1947, in evidence at this 
time. 

Mr. Kronick: I am going to object on the ground 
they are immaterial, Your Honor. They prove noth- 
ing in issue here. [115] The record and the testi- 
mony here relates to the meeting which was held 
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after that date and has absolutely nothing to do with 
that particular minute. 

The Referee: Overruled. It will be Trustee’s Ex- 
hibit 1. Wait a minute. You have pulled out too 
much, didn’t you? Didn’t you say these minutes 
were three pages? 

Mi. McDonnell: Did I give you more, Your 
Honor? 

The Referee: You didn’t give me enough, I’m 
afraid. Did you? You only gave me two pages of 
minutes. 

Q. (By Mr. McDonnell): How many pages are 
there ? A. ‘Three pages. 

The Referee: You haven’t given me the first page. 

The Witness: Here it is right here. 

Mr. McDonnell: Yes, here it is (handing docu- 
ment to the Court). 

The Referee: All right, Trustee’s Exhibit 1. 


TRUSTEE’S EXHIBIT No. 1 
Minutes of Special Meeting of Board of Directors: 
Hacker-Byrnes Corporation 
A special meeting of the Board of Directors of 
Hacker-Byrnes Corporation was held on November 
1, 1947, at 10:00 a.m. at the offices of the corpora- 
tion, 9015 Wilshire Boulevard, Beverly Hills, Calif, 
pursuant to the foregoing written waiver of notice 
and consent to holding of said meeting. 


Present: R. M. Hacker, Chairman; J. J. Byrnes, 
being all of the directors of said corporation. 
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The Chairman of the Board announced that there 
was a vacancy in the Board of Directors. J. J. Me- 
Donell was unanimously elected to fill the vacancy 
in the Board of Directors. 

J. J. Byrnes then submitted his resignation, in 
iwriting, as Vice-President, Secretary-Treasurer and 
‘Director of this corporation. 

By reason of the vacancy in the Board of Direc- 
tors due to the resignation of J. J. Byrnes, the re- 
maining directors unanimously elected Edmond G. 
Egan to fill the vacancy in the Board. 

Discussion was then had by the Board with refer- 
ence to the fact that the only office which was filled 
was that of R. M. Hacker, as President of the cor- 
poration. The following persons were then unani- 
mously elected to the offices indicated : 

J. J. MeDonell: First Vice-president and General 
Manager of corporation. 

| Edmond G. Egan: Second Vice-President and 
manager of Olympic and Broadway store. 

Glenn A. Savage: Third Vice-President and man- 
ager of Pico and Broadway store. 

Robert Schuler: Fourth Vice-President and man- 
iger of Wilshire-Beverly Hills store. 

Connie Harris: Secretary and general office man- 
ger. 

W. A. Mauger: Treasurer and Comptroller of cor- 
doration. 

Discussion was then had referable to fixing the 
salaries of the directors and officers of the corpora- 
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tion. The following resolutions, having been made 
and seconded, were unanimously adopted: 

Resolved: That commencing as of December 3, 
1947, the salary of R. M. Hacker, President, Chair- 
man of the Board and Director of this corporation, 
be and it is hereby fixed at Five Hundred Dollars 
($500.00) per week, payable weekly. 

Resolved Further: That commencing as of No 
vember 5, 1947, the salary of J. J. McDonell, First 
Vice-President and General Manager of the corpora- 
tion, be and it is hereby fixed at One Hundred Fifty 
Dollars ($150.00) per week, payable weekly. 

Resolved Further: That commencing as of Novem- 
ber 5, 1947, the salary of Edmond G. Egan, Second) 
Vice-President and Director of this corporation, be 
and it is hereby fixed at One Hundred Fifty Dollars 
($150.00) per week, payable weekly. 

Resolved Further: That commencing as of Novem- 
ber 5, 1947, the salary of Glenn A. Savage, Third 
Vice-President of this corporation, be and it is here- 
by fixed at One Hundred Fifty Dollars ($150.00) per 
week, payable weekly. 

Resolved Further: That commencing as of Novem= 
ber 5, 1947, the salary of Robert Schuler, Fourth 
Vice-President of this corporation, be and it is here- 
by fixed at One Hundred Twenty-five Dollars 
($125.00) per week, payable weekly; but commene- 
ing as of January 7, 1948, said salary shall be m- 
creased to One Hundred Fifty Dollars ($150.00) per 
week, payable weekly. 

Resolved Further: That commencing as of Novem- 
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ber 5, 1947, the salary of Connie Harris, Seeretary 
of this corporation, be and it is hereby fixed at 
Ninety Dollars ($90.00) per week, payable weekly ; 
but commencing as of November 12, 1947, said sal- 
lary shall be increased to One Hundred Dollars 
($100.00) per week, payable weekly. 

Resolved Further: That commencing as of Novem- 
ber 12, 1947, the salary of W. A. Mauger, Treasurer 
and Comptroller of this corporation, be and it is here- 
by fixed at One Hundred Twenty - five Dollars 
($125.00) per week, payable weekly . 

Discussion was then had by the directors refer- 
ble to the retirement of J. J. Byrnes, as Vice-Presi- 
dent, Secretary-Treasurer and Director of this cor- 
poration. It was pointed out that while Mr. Byrnes 
was in office he rendered services of a value far in 
excess of the salary which was paid to him, and it 
was the recommendation of the members of the 
Board that the 1947 Cadillac 4-door sedan automo- 
vile, License No. 65W805, Engine No. 5424576, be 
‘ransferred to him as an honorarium in appreciation 
of his excellent guidance of this corporation while 
ae held said offices. On motion duly made, seconded 
and carried, it was unanimously 
Resolved: That the President and Secretary of 
this corporation be, and they are hereby authorized, 
0 sign any and all documents, including bill of sale, 
ertificate of title and California certificate of regis- 
‘ration, which may be necessary to effect the trans- 
fer of title and ownership of that certain 1947 
Jadillac automobile owned by this corporation, 


h 
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License No. 65W805, Engine No. 5424576, to J. J. 
Byrnes in recognition of the work done by the said 
J. J. Byrnes for and on behalf of this corporation 
in his capacity of director, Vice-President and Secre- 
tary-Treasurer, and in appreciation of his excellent 
guidance of this corporation while he held said 
offices. 

Resolved Further: That the President and Seere- 
tary of this corporation be and they are hereby au- 
thorized to execute a general release, for and on be- 
half of this corporation, to discharge the said J. J. 
Byrnes from any liability which he may have to the 


corporation including, but not limited to the balanee. 


which he may owe to the corporation, as is reflected 
on the books and records of the corporation. 


There being no further business to come before the 


meeting, on motion made and seconded, it was Ad- 
journed. 
/s/ R. M. HACKER, 
Chairman. 
Attest: 
/s/ CONNIE HARRIS, 
Secretary. 
[Endorsed] Filed Jan. 20, 1950. 


Q. (By Mr. McDonnell): Were those minutes 
that we have just offered in evidence, Mr. Gold, 
made off the memo which you have previously been 
handed by other counsel ? A; Ne! 

Q. They were not made off the memo? 

A. This memorandum came after that date. 
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Q. Did you incorporate that memorandum in 
the minutes ? 

A. How could I? That is dated November Ist, I 


elieve. 
| Q. Did you incorporate it in the minute book 


at any time? [116] A. No. 
| Q. That memorandum was never included in the 
minute book? A. No. 


 Q. Could you explain why you never incorporated 
it in the minute book? 
Mr. Kronick: I object to that, Your Honor. 
The Referee: Sustained. Anything else? 
| Q. (By Mr. McDonnell): What is the date of 
the meeting on the memorandum you were handed, 
My. Gold? 
_ A. It says December 12, 1947. 
| Q. Did you incorporate any minutes in the book 
as of December 12, 1947? 
_ Mr. Kronick: I object to this on the ground the 
book is the best evidence. 

The Referee: Well, we will sustain the objection 
but Mr. Gold may examine the minute book and tell 
‘us whether or not he finds any minutes of a meet- 
ing—of December 12th, was it? 
, The Witness: Let the record show that I am 
ooking at the minute book and I see no minutes for 
December 12, 1947. 
| Q. (By Mr. McDonnell): Did you prepare any 
‘minutes for the meeting of December 12, 1947? 
mea. J did not. 
~ Mr. McDonnell: That is all. 


| 
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The Referee: All right. Any questions, counsel? 


Redirect Examination 
By My. Kronick: 

Q. My. Gold, going back to this meeting of No- 
vember Ist, the minutes which you stated you pre- 
pared, isn’t it a fact that you also prepared those 
from a memorandum sent to you by either Mr. 
Mauger or Miss Harris, the secretary ? 

A. Well, it was either done by a memorandum or 
orally, you see. 

Q. Well, when you say ‘‘orally,’’ who instructed 
you to draw those minutes of November 1, 1947? 

A. That I can’t remember. It would either be Mr. 
Hacker or Mr. Mauger would call up and say— 
sometimes they would write me a letter and say 
draw minutes. 

Q. Now, I note that in that meeting of November 
Ist Mi. Byrnes and Mr. Hacker were the directors 
present at that meeting. Was Mr. Byrnes out of the 
corporation at that time? 

A. On November Ist was the date he got out, and 
if you will look at the minutes you will notice that 
he resigned on that date and did not participate in 
the transaction. Mr. Egan I think came in then. 

@. Do you know whether or not these other gen- 
tlemen who were appointed that day were present 
at this meeting? A. At this meeting? 

Q. Yes. A. I wasn’t at the meeting. 

@. Oh, you weren’t at the meeting? [118] 

A. Oh, no, I’m positive J wasn’t at the meeting. 

Q. So from the information you have you don't 
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‘know who was present at that meeting; is that cor- 
rect? 
| A. Repeat that, please, Mr. Kronick. 

Q. J say as far as your personal knowledge is 
concerned you don’t know who was present at that 
‘mecting ? 

: A. I don’t even know if there was a meeting. 
Some of these meetings that were held, they never 
had any formal meeting. There wasn’t a convening 
4 the directors. In other words, we would say, ‘‘We 
Inced a record covering a bank resolution,”’ for ex- 
ample, and then we would draw it up. 
| Q. Iam referring to this specific one. 
A. Lreally can’t remember. In other words, there 
might have been a formal—I mean there might have 
been informal discussions. I know I have been down 
at the store many times, but I can’t remember being 
at this formal meeting. I don’t think it was a formal 
meeting, as a matter of fact. 

@. And do you know whether or not Mr. Mc- 
Donell or Mr. Savage or Mr. Egan or Mr. Shuler 
were present at this meeting on November Ist, 1947? 
) A. I know they were in the store. 

QQ. That we will admit, that they were working 
there. 

A. Well, that is where the meeting says it was 
held, you see, but I wouldn’t know. I really wouldn’t 
know. 

Q. However, you were later informed, weren’t 
you, of [119] a meeting Mr. Hacker had with these 
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gentlemen where these salaries which you say are: 
fantastic were discussed and set up? 

A. I didn’t say that—I told Mr. Hacker they 
were fantastic. 

@. But he did say they had been set up; is that) 
a fact? 

A. No, that is not the conversation we had 
about it. 

Q. Well, he testified here last week those were 
the salaries that were set up. Didn’t he state that 
to you? 

A. JI will have to give you the entire conversation 
as best I can remember it, and even then I can only 
give you the substance of it. I couldn’t remember the 
conversation. 

My. Kronick: Well, I will withdraw the question. 
That is all. 

The Referee: Any other questions, Mr. McDon- 
nell ? 

Recross Examination 
By Mr. McDonnell: 

Q. Of your own knowledge, Mr. Gold, do you 
know that there was a meeting on—what is the date 
on that piece of paper? December Ist, is it? 
December 12th? 

December 12, 1947. 

Of my own knowledge? No. 

You were not present? 

A. Iwas not present. [120] 

Mr. McDonnell: That is all. 

Mr. Kronick: Just one more question, Mr. Gold. 


>O>op> 
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Redirect Examination 

By Mr. Kronick: 

| Q. Whose possession has this minute book been 
in say since some time before the assignment ? 

A. Since—would you kindly give me that and 
I will tell you when. | 

@. A factional fight started there between Mr. 
Hacker and these new people that came in, and I 
understand Mr. Hacker resigned and was forced out. 
I would like to know where this minute book has 
‘been say from that time on. 
| Mr. McDonnell: Your Honor, that question is so 
ambiguous, I can’t figure out what he means by 
“from that time on.”’ 

{ The Witness: I think I know what he means. 
_ ‘The Referee: I think probably the witness under- 
stands it. Objection overruled. 

The Witness: When did it leave my possession, is 
‘that what you mean, Mr. Kronick? 
| Mr. Kronick: Yes. 

The Witness: I have a letter in my file to Julian 
‘Isen of Loeb & Loeb and I transmitted the minute 
book to him with the stock book for his inspection 
on September 8, 1948. 
| Q. (By Mr. Kronick): And you haven’t had it in 
your [121] possession since ? 

A. No, wait. Something happened after that. In 
other words, there was some deal that was being 
developed—no, that is not it. There was a contract 
that Fred Horowitz was making up with—no, strike 
that. Fred Horowitz I think came in later. I have it 
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now. Mr. Kaplan was represented by Julian Isen of 
Loeb & Loeb, and they wanted the employment agree- 
ment and he wanted to see the minute book of the 
corporation, but I think before that the minutes went 
to Fred Horowitz because he prepared—let’s see if 
I can refresh my memory from the minute book. In 
other words, Fred Horowitz had it and then Julian 
Isen. Here it is. That is right. On June 23, 1948 
about that date, I delivered the minute book to Fred 
Horowitz, an attorney in the Union Bank Building, 
and this employment contract developed, and then I 
got it back for a short time—I say short. I mean 
between June and September. Then I sent it to Julian 
Isen on September 8, 1948, and then I got it back 
on September 21, 1948. Then J think Mr. Fred Horo- 
witz got it again. 

Q. He was the attorney for the new faction, 
wasn’t he? 

A. For Mr. Sommers, yes. Let me see if I can 
tell you that. I can tell that to the best of my knowl 
edge, because Mr. Hacker—they had prepared a 
resignation for Mr. Hacker. In other words, they 
were forcing Mr. Hacker out. 

Q. Well, you say—— 

A. I think it is in here. [122] 

Q. When did you finally get rid of the book? 

A. I gave it to Mr. Horowitz and I don’t think 
T ever saw it again, because—then I heard that Mr. 
Buchalter had the book, and then I think he turned 
it over to the assignee. 

Q. Just one more question. Isn’t it a fact that 
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this memorandum of purported minutes was not put 
ii the minute book because Mr. Hacker told you 
not to put it in? A. That is correet. 

Mr. Kronick: That is all. 

The Referee: All right, Mr. McDonnell, any 
utther questions ? 


Recross Examination 

By Mr. McDonnell: 

| Q@. What reason did Mr. Hacker give you, Mr. 
Gold, for not putting it in the minutes? 

: Mr. Kronick: Just a minute. That is hearsay. I 
lidn’t ask for the conversation. 

The Referee: Sustained. Proceed. 

Mr. McDonnell: No more questions. 

The Referee: All right, anything further from 
Mr. Gold? 

Phe Witness: If Your Honor please, there are 
ome pencil notations on here. 

The Referee: It isn’t in evidence yet. Now, what 
lo [123] you want to do with it? 

Mr. Kronick: I want to introduce it in evidence 
is a resume of the meeting of the Hacker-Byrnes 
Jorporation, a directors’ meeting, which was held on 
*riday, December 12, 1947. 

_ The Referee: Is there objection? 

Mr. McDonnell: I object to the introduction of 
hat in evidence as a document which has not been 
dentified. It has simply been identified as received 
hrough the mail. There is no signature to identify 
ts source or where it came from. 

The Referee: Oh, well, let’s leave that aside for 
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a minute. Suppose it is identified, for mstance, by 
Mr. Mauger as an instrument he did cause to be 
written up, or he did write it himself, still 1s it ad- 
missible in evidence? All it is, it is a memorandum 
made by someone in attendance at a meeting who 
was charged with the duty of making such a memor- 
andum. Now, is it anything more than just a mem- 
orandum ? It could be used, naturally—if Mr. Mauger 
were still here and were put on the witness stand 
and he would say, ‘‘My memory doesn’t serve me 
sufficiently to enable me to testify to all the details 
that transpired, but I did make a memorandum and 
if I could be allowed to refer to that memorandum 
it would assist me in testifying,’’ he could look at it; 
but can the instrument itself be received in evidence 
as evidence of what transpired at the meeting? What 
is your view on [124] that? 

Mr. McDonnell: Your Honor, the document as 
it stands is nothing more than hearsay. It is a record 
made by Mr. Mauger of things heard and recalled 
by him at the meeting, and as transcribed by him. 
Tt isn’t any record of what he said. 

The Referee: Well, I don’t think you can offer 
in evidence a writing as a summary of the testimony 
of a witness. 

Mr. Kronick: Your Honor, these are minutes. If 
this is hearsay everyone of the minutes in that book 
are hearsay. It is a recordation of what happened 
at a certain date or a certain time. 
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The Referee: I don’t agree with you on that un- 
ess you have some authorities on the point. 


| Mr. Kronick: I mean just as a practical matter. 


The Referee: Let me explain my view on it, and 
if I’m wrong J want you to point out to me why T 


rm wrong. 


Trustee’s Exhibit 1 is an instrument taken from 
the formal minute book of the corporation, having 
been recorded in there. It is signed by the chairman 
and the secretary of the meeting. Obviously it is not 
conclusive proof as to what happened at the meeting, 
but it is competent evidence as to what transpired, 
subject to being contradicted by other competent 
evidence. 


- But the paper you have here is just simply a 
memorandum [125] made by Mr. Mauger, and I 
think Mr. McDonnell’s objection on that point is 
not well taken. I think the evidence is connected up. 
This is the memorandum which Mr. Mauger testified 
he made up and sent to Mr. Gold, but still it is only 
Mr. Mauger’s conclusions as to what happened and 
‘doesn’t have the force and sanction of an official 
| minute of the meeting. 


| Mr. Kronick: Except this, Your Honor: As has 
been testified to here, these minutes have to start 
‘some place. They start with a meeting of a company 
with the directors present and certain things are 
‘said and notations are made. Sometimes or most of 
the times the persons there do not set the minutes 
‘up in legal form, so they send a notation to the at- 
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torney to set them up in legal form. He sets them: 
up in legal form and sends them back and they are. 


signed. 


The Referee: Wait a minute. You take it for 
granted they are going to be signed, but very often 
after the attorney puts them in legal form the 
chairman of the meeting says, ‘‘That isn’t what hap- 
pened, that has to be changed,”’ or the secretary says, 
‘That isn’t what happened, that has to be changed;” 
and some corporations, of course, are so formal that 
they require all directors present to sign the minutes. 
One or the other may say, ‘‘No, that is not my recol- 
lection and I’m not going to approve that.”’ 


Mr. Kronick: Let’s go to a point other than that. 
Here is a document which does not come from the 
claimants. [126] It comes from the corporation, from 
their records, from their attorney. Now, you say this 
is his recollection of what happened at that meeting. 
It is not only his recollection of what happened at 
that meeting. It is the corroboration or it has the 
corroboration of four or five witnesses, including Mr. 
Hacker himself; and I think the statements taken 
by him there as controller and transcribed and set 
up—they may not be admissible as a minute of this 
corporation. I didn’t introduce them as such. 


The Referee: What did you introduce them for 
then ? 


Mr. Kronick: I introduced them as a resume of 
what happened at that particular meeting, at that 
particular time. 


nea 
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The Referee: All right, let’s get down to the law 


n evidence. Is such a resume admissible in evidence 2 


; Mr. Kronick: I would say under the corporation 
i, yes, because that is the way you act in a cor- 
oration. The book is under the control of Mr. 
acker. ‘These men are directors practically in name 
nly. He passes a resolution in their presence and 
ends it on to Mr. Gold and then he tells Mr. Gold 
ot to prepare the minutes. I would say this is ad- 
a evidence as to what transpired at that 
| eeting. 
| The Referee: Well, do you have any authorities 
n it? If you do, I would like to have them. I don’t 
want to commit error here, but all my inclination 
$ against you. 
| Do you want to bea friend of the Court, Mr. Gold ? 


Mr. Gold: There is an authority called the Della 
Montanya case. It holds that in closed corporations 
7ou need not have regular formal minutes. 


_ Mr. Kronick: That is in our favor. 


| Mr. Gold: Yes, I say that; but I do want to say 
his, that this thing here, while it was given to me 
xy Mr. Mauger, Mr. Mauger was the one who cus- 
omarily would tell me that we need a resolution 
‘or a certain thing, you see, and then I would draw 
t up, and it is true that I would send it back to 
hem to be signed. That is true, naturally I did, and 
f it was incorrect—as a matter of fact, I have some 
‘ninutes that are incorrect that I had to pull out as 


| 
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being incorrect. I would strike it and would inse 
the proper way of doing it. 


The Referee: Well, then you say the case holds 
there need not be formal minutes of a closed corpora- 
tion, are you saying that to be binding on the cor- 
poration there need not be formal minutes 2 


Mr. Gold: Frankly I don’t know how far tha 
case goes. I know that we have been citing it quite 
frequently. I am surprised I don’t know the firs 
name of the case. It is readily available. If I had 
a Wiggins here I could spot it immediately. He cites 
it fos thatwanthority. ; 


The Referee: No, we don’t have that. 


Mr. Gold: And the ease is good authority for that 
point. In other words, [ gathered from that case nu 
if a [128] meeting were held and it was the intent 
of the directors that that which transpired at the 
meeting should be the action of the Board of Diree 
tors, you see, then that would be just as good as if 
it were signed. That is my understanding of the case. 


Mr. Kronick: That is my contention. 


The Referee: Yes, but that is what bothers me. 
The instrument we have here now is simply the con= 
clusion of the secretary or the stenographer as 
what happened. I am not ruling at this time that 
the Court cannot consider the verbal testimony of 
what happened at that meeting and cannot from that 
testimony arrive at a conclusion as to whether @ 
contract was made or wasn’t made between the cor 
poration on the one hand and the individuals i 


: 
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olved on the other; but my anxiety here is whether 
pr not it is proper for this Court to receive in evi- 
ence this informal resume of what did transpire. 


Mr. Gold: It would be from these memorandums 
that I would construct the minutes. 


The Referee: That is true, but still they couldn’t 
e minutes. 


Mr. Gold: If Your Honor please, I want both at- 
er neys to know I’m not trying to favor either side, 
out that is the truth. I would be given either a 
emorandum, a letter—I have some letters in my 
ile where Mr. Mauger would say, ‘‘Change the prin- 
pal place of business to so and so.’’ I [129] would 
traw the minutes up and send them back to them; 
oq there would be times when they would call me 
ip and say, ‘‘Draw a resolution for the Bank of 
America.”’ 


Mr. Kronick: In other words, that was the cus- 
tom of the corporation? Part of the custom was to 
ask you to prepare minutes from a memorandum ? 


Mr. Gold: Or Mr. Hacker would call me on the 
phone. 


' Mr. Gilbert: As to the admissibility of this docu- 
nent as hearsay, may I suggest it is a proper mem- 
yrandum made in the course of business. We have 
s-hown that was customary, that Mr. Mauger was the 
secretary of the corporation, he attended the meet- 
nes. He did as a result of that meeting prepare this 
nemorandum, and that this document, although not 
laving the full force of a formal signed resolution 
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—or minutes of the directors’ meeting as found in 
the minute book, is nevertheless a proper document: 
to come within the exceptions to be found in the’ 
business entries exception to the hearsay rule. 


The Referee: Yes, but you have to recognizes 
counsel, that the custom of this corporation was for 
all minutes to be signed after they were formally 
prepared by the attorney. | 


Mr. Gilbert: Well, we are at this point, where; 
to prove by written documents that these informali 
minutes as prepared by the secretary who was in) 
fact in attendance at such meeting, he did prepare 
these notes. Now, I think we [130] have a right, if) 
we are going to establish a fact through out proof, 
that we should in all instances be entitled to go backt 
and dig up the memorandums if there is any con) 
flict, and there is at this point. We find no sueh 
record in the minute book of any meeting being held: 
on December 12th, and for that reason this is con) 
sequently the best evidence of such a meeting, and 
as shown by the secretary’s memorandum as suck 
is admissible hearsay. | 


The Referee: All right, the objection is sustained” 
Tt will be marked Claimant’s Exhibit A for Identi® 
fication. 


CLAIMANT’S EXHIBIT A FOR 
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Hresent were R. M. Hacker, Pres. J. J. McDonnell, 
. & Gen. Mer. Glenn Savage, V. P. Edmond 
Pes, V.P. Robert W. Schuler, V. P. W. A. Mauger, 
Comptroller & Connie Harris, Secy. 
| Salaries of officers were set as follows: 


- meeting held Friday, Dec. 12, 1947. 


. M. Hacker, President $26,000.00 Payable 500. weekly 
J. J. McDonnell, V.P. & Gen. Mer. 20,000.00 
Glenn Savage, V.P. 12,000.00 
idmond G. Egan, V.P. 12,000.00 

obert W. Schuler, V.P. 10,000.00 


owever, the present salary checks are to continue 
is follows: 
| J. J. McDonnell 150.00 weekly 


Glenn Savage 150.00 weekly 
Edmond G. Egan 150.00 weekly 
Robert W. Schuler 150.00 weekly 


mtil the end of the year, when each officer would 
ye entitled to draw the balance of his annual salary 
lue him. Any monies over and above regular salary 
thecks requested by any officer would have to be 
voted by the Board. 

Officers are to be enabled to buy stock. 
_ At the end of the year, a sum designated by the 
Board of Directors as distributable profits are to be 
listributed as follows: 
| 90% to R. M. Hacker which will include bonuses 
o Mauger, Connie and the office force. 

Lhe balance, or 50%, will be distributed as fol- 
OWS: 


(Testimony of Edmund G. Egan.) 
aries were set up was on or about [132] the 30th of ~ 
November, 1947? 

Mr. McDonnell: I object to that question as lead . 
ing and suggesting the answer to the witness. | 
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Mr. Kronick: It is a preliminary question. 

The Referee: Sustained. You don’t need to lead” 
him. Ask your questions. 

@. (By Mr. Kronick): Do you recall the dater 
that you gave at the last hearing as to the date of? 
the meeting wherein the salaries were fixed ? 

A. Well, there were two meetings that I remem- 
ber. IT believe [ testified that happened on the 30th: 
of November. 

@. Now, I show you this document, Claimant’s~ 
Exhibit A for Identification. Did you ever see that! 
document before ? 

A. Yes, I believe Mr. Mauger showed it to me™ 
before he sent it in to Mr. Gold, to corroborate that! 
this was exactly the way it was supposed to havey 
been. 

Q. You saw it before it was sent to Mr. Gold? 

A. Yes. 

Q. Now, you will note that that document is 
dated ‘usa December 12, 1947. Does that refresh ~ 
vouv egal etiiy as to the exact date of the meeting? 

A. Well, I don’t know how that happened — I! 
don’t know how we happened to get on the date No- 
vember 30th. I don’t recollect how I got that date. 
That is approximately what I thought it was, I guess. 
This is the first time I [133] have seen this paper 
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(Testimony of Edmund G. Egan.) 
since then, so it could very well have been December 
12th instead of November 30th. 

Q. Now, looking at the contents of this—where 
these various salarics are set up, ete., is that the 
substance of the meeting that was held about which 
you testified on your last examination ? 

Mr. McDonnell: I object to the question because 
Mr. Egan has already testified he testified to several 
meetings, and that doesn’t identify the particular 
meeting. 

_ The Referee: Read the question, Mr. Reporter. 

(Question read.) 

The Referee: Do you think that is a proper ques- 
tion, counsel? That is simply asking this gentleman 
for his conclusion. After all, he testified about the 
meeting. He was there. He testified as to his recol- 
lection of what happened. If he has anything further 
to add from his recollection—you can’t use that to 
refresh his recollection. He didn’t make it. 

' Mr. Kronick: Well, he saw it at the time it was 
made, Your Honor. 

The Referee: What? 

Mr. Kronick: He saw it immediately after it was 
made. 
| The Referee: No, I don’t think so. Sustained. 
‘Proceed. 

Mr. Kronick: Nothing further. [134] 


| 

| Cross-Examination 

| Q . (By Mr. McDonnell): You stated, Mr. Egan, 
that you had seen this document in the possession 
of Mr. Mauger; is that correct? 


| 
| 


| 
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(Testimony of J. J. McDonell.) 
couldn’t testify at the present time to the exact cam 

Q. But you are sure such a meeting was held? 

A. Qh, definitely. 

Mr. Kronick: That is all. 

Mr. McDonnell: No further questions. | 

The Referee: Any other evidence? What about: 
this claim of this gentleman who hasn’t come ini 
John S. Madison ? 

Mr. McDonnell: ‘There is proof of service on file: 
against [140] Mr. Madison. | 

The Referee: Well, what is it all about? 

Mr. McDonnell]: I am ina rather peculiar posi-’ 
tion. I have to depend entirely on what Mr. Hacker 
tells me about My. Madison and his claim, and I can’ 
relate that to the Court if you would hke to hear it) 
That is all the information J have and that is the 
basis on which JI brought the objection. 


\ 


The Referee: Your notice went to the claimant 
in care of a firm at 208 W. 8th Street in Los An 
geles. There is no attorney-in-fact named on the 
claim, and the claimant’s address is given on the 
claim with the notation, ‘‘also send notices to the 
firm you sent the notice in care of, 208 West 8th! 
Street. 

The question is whether the claimant has had no 
tice of these objections. | 

My. McDonnell: He directs on the claim itsell 
that notices be sent to this firm at 208 West 8th 
Street. 

The Referee: He says also send notices. 
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Well, all right, let’s take a short recess and then 
we will go ahead. 
. (Recess ) 
The Referee: All right, gentlemen, the evidence 
is in. 
| We have several situations here which are pres- 
ent in all or some of the claims here before the 
Court. 
First, the claims of those who it appears may have 
all [141] been directors of the company at one time 
or another, but in any event all of whom had a very 
substantial profit-sharing interest in the corpora- 
tion, who assert that they were guaranteed salaries, 
as they put it. Those salaries have not been paid 
in full, and they now claim the balance unpaid. 
| That is one angle. 


Then we have the bonus angle where it is con- 
tended that all the employees were entitled to an 
annual bonus of 3 per cent on the total amount of 
their annual salaries. 

Then we have the question of this cutback which, 
30 it is said, was to be restored some time in the 
future; and we have I think one or two incidental 
vacation claims. We have a claim for 2 weeks auto- 
mobile expense or 2 months automobile expense ; and 
also in one of the claims I think there is a claim 
for additional salary which the claimant said was 
oromised to him or assured him. 
| Now those are the different situations that we 
dave present in one or more or all of these claims 
n one way or another. 
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Well, let’s take them up and see what the prope 
disposition may he. 

Let’s hear from you first, Mr. McDonnell, on the 
first situation I mentioned. Were all of these gen 
tlemen members of the board of directors at one 
time or another? 

Mr. McDonnell: I beg your pardon? [142] 

The Referee: Were they all members of the board 
of directors at one time or another? Who are the 
men who are involved in the salary situation ? 

Mr. Kronick: There are only 3 directors, Your 
Honor, in the corporation. The others were madd 
officers. 

The Referee: Well, we have Mr. McDonell, Mrs 
Egan 

Mr. Kronick: Those two were the directors along: 
with Mr. Hacker. The corporation only had threw 
directors. 

The Referee: And they claim unpaid salaries. 

Mr. Kronick: As officers and employees of tha 
corporation. 

The Referee: Yes. Now, is there anyone else il 
that particular category ? 

Mr. McDonnell: No, I think those are the only 
two here. 

The Referee: Then was it Mr. Gregory who ast 
serted that Mr. Hacker had said to him, *‘I euarante 
you or promise you a total salary of so much a year” ” 

Mr. McDonnell: I thought that was Mr. Me 
Donell, Your Honor. 

The Referee: No, no, Mr. McDonell and Mi 
Egan are involved in this meeting that was held. | 
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Mr. McDonnell: Yes. 

The Referee: And where it is alleged they were 
o have a definite share in the profits with a guar- 
Thee salary, so they put it, of so much money. 
i 
tl 


hose are the only two in [143] that category; is 
at correct? 

Mr. Kronick: That is correct, Your Honor. 
The Referee: Now, Mr. Gregory’s claim is 
Mr. McDonnell: $6169.86. 

| The Referee: Yes, but the number of his claim 
T want. 

, Mr. McDonnell: No. 126. 

" The Referee: Yes. He is the one that asks for 
$4625.00 as the balance of a salary of $10,000.00 
which he said he was promised for 1948. 

| So let’s take up Mr. McDonell and Mr. Egan 
‘because their claims are for salary and nothing else. 
Ts that right? 

Mr. Kronick: That is correct, Your Honor. 

The Referee: All right. What do you think about 

those two claims, Mr. McDonnell? 

Mr. McDonnell: Are you confining this for the 

“moment to Mr. McDonell’s claim, general claim, in 
the sum of $16,064.00? 

The Referee: Well, you might just as well con- 
sider the two as one claim because I shall not allow 
Mr. McDonell any priority. I don’t think he is en- 
titled to it under the law. If he is allowed anything 
it will all be as a general claim. 

All right, what do you think about that situation? 

Mr. McDonnell: Well, when I left the court room 
after the last hearing I was somewhat dubious about 
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the situation. I was confused after the testimony,: 
but after examining the [144] minute book, partieu-, 
larly the minutes admitted in evidence, which estab- 
lished under the official seal of the corporation and 
as an official act of the Board of Directors the sal- 
ary of Mr. McDonell in the sum of $150.00 a week" 
and said nothing whatsoever about the additional. 
guarantee which Mr. McDonell claimed was to ber 
his and under which he is filing this claim, I be- 
came of the opinion that Mr. McDonell should only: 
be accorded the actual salary granted him in thee 
minutes. Now, this other extraneous document which! 
has been admitted in evidence—not in evidence, but. 
merely for identification, I feel that has no standing 
in establishing his salary in the face of the formal: 
minutes prescribed by the law in California. They 
time any such meeting took place is even unclear 
from the testimony here today. They all admit there’ 
were a number of discussions, and I submit it is con- 
ceivable that one of the discussions is the one we: 
find embodied in the minutes and establishing the 
salary of $150.00 a week; and I feel on that basis’ 
the claim of Mr. McDonell should be disallowed. 
The Referee: Well, gentlemen, I have no doubt) 
in my mind but what there was a discussion by Mr 
Hacker and Mr. McDonell and Mr. Egan and per- 
haps some other persons along the lines that have’ 
been testified to here. Now, what date it occurred 
isn’t clear. Mr. Gold testified that he received the 
memorandum which is Claimant’s Exhibit A for) 
Tdentification some time after the date which ap- 
pears on it, and [145] that date is December 12th. 
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At the previous session we had here the testimony 
was that the meeting in question or the gathering in 
question took place probably on November 30th. 

I have that in mind. J think there was such a ses- 
sion, and at that time I am satisfied that there was a 
liscussion as to what each of the individuals here 
involved were to receive, and I am satisfied that it 
was stated that Mr. McDonell was to get a salary— 

0, that his share of the profits was not to be less 
than whatever the amount is he contends for, $20,- 
000.00 I think a year. Is that right? 

Mr. Kronick: That is right. 

The Referee: And also that Mr. Kgan’s share of 
the profits was not to be less than $12,000.00, and I 
am satisfied that those figures were referred to as 
salaries. Whether they used the term ‘‘guaranteed 
salaries’’ I don’t know, but they just didn’t say, ‘* Mr. 
McDonell shall receive not less than $20,000.00, Mr. 
Egan shall not receive less than $12,000.00,’’ as the 
term ‘‘salaries’’ was used in that discussion; but it 
was also agreed that the weekly stipend for each of 
them should not be more than such and such a figure, 
as has been testified to here; and I think there was 
at least a general understanding that the item desig- 
nated by the term ‘‘salary’’ was in each instance to 
be paid in full at the end of the year, but from then 
on it becomes very confusing and very indefinite. I 
don’t think that there was any clear understanding 
as to just what was agreed to for [146] the time of 
the payments. It was at the end of the year, but what 
year? A year from the date the meeting was held? 
A year from the end of the month in which the meet- 


ing was held? The end of a calendar year, or what? 

Mr. KXvonick: If I may interject, I think the tes- 
timony was beginning on the 5th of November, 1947, 

The Referee: What? 

Mr. Kronick: Beginning as of the 5th of xa 
vember, 1947. 

The Referee: Yes, these salaries were to begin,) 
but it is inconceivable to me that it was ever intended 
that on the 5th of November, 1948, this very sub- 
stantial balance remaining unpaid on these salaries 
was on that day to be payable. They just didn’t get 
down to that fine point. They just said, ‘‘It is going | 
to be $12,000.00 a year, it is going to be $20,000.00 a: 
year. At the end of that time, at the end of the year 
the difference between the agreed weekly check and: 
the total annual salary is to be paid.”’ | 

There is your indefiniteness on that point. 

Now, there isn’t any question but what the rule is 
established in California that officers, directors and’ 
stockholders may be creditors of the corporation with! 
which they are connected. Perhaps the 9th Circuit 
goes farther in that direction than other circuits 
in the country. So that is the rule of law that wer 
are confronted with here and which we must fol) 
low; but along with that rule of law is also the rule: 
that wherever there is a transaction between an of- 
ficer, [147] stockholder or director of a corporation” 
and the corporation, before any claim arising out of” 
that transaction can be enforced it must be shown® 
to be reasonable and equitable and proper. 

Now, for instance, we had the Shanahan case Mm) 
which there were two elements. The two stockhold- 
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ers of the company asserted claims against the bank- 
ruptey estate on two different grounds, first, as to 
money loaned, and secondly, as to unpaid salaries. 
Now, there wasn’t any doubt their claim as to money 
jn was fair and equitable because the records 
how, there was no question about it, they had ac- 
ually loaned the money. The corporation had re- 
ceived the money; but on the question of their claim 
for unpaid salaries, which they themselves had fixed, 
the question immediately arose, was that a fair and 
equitable transaction. So we never got to the point 
f decision because we had some good lawyers in the 
erase who proved to be good settlers on both sides 
and they came in with a compromise which appeared 
bo be reasonable and it was confirmed. 
_ However, we have got exactly the same situation 
vere now. Assuming this arrangement to have been 
that each of these gentlemen was to receive a quite 
substantial share of the net profits, and that a por- 
tion of the net profits which they were to receive 
was designated as salary in any event to be paid 
rrespective of profits, and having in mind that only 
t rather small percentage of that so-called guaran- 
eed [148] salary was paid currently, was that a fair 
ind equitable arrangement and is it now fair and 
‘quitable to permit those claims to stand on a parity 
vith the claims of creditors who dealt at arm’s length 
vith this corporation, and who had no interest in 
heir transactions with the corporation except the 
rdinary, legitimate profit which they as business 
‘nen could make. Is it fair, is it equitable now to per- 
nit these gentlemen to stand on a parity with all 
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these other creditors on this kind of a transaction?’ 
If these men had actually loaned money that went 
into the treasury of the corporation and the cor. 
poration received a hundred cents on the dollar, 
then we wouldn’t have any doubt about it. But what 
were their services worth to the corporation? Were 
their services worth $12,000.00 a year? Were they 
worth $20,000.00 a year? 

Tappreciate Mr. McDonell’s testimony that he had: 
made so and so somewhere else, but we do have tor 
recognize that we have here a defaulted business.s 
These agreements were made in November or De 
cember of 1947 and on June 21, 1949, according to 
the record in the matter immediately preceding this,” 
the creditors of the corporation requested their 
agent, the Los Angeles Credit Managers Association,’ 
to take some steps looking to the protection of their 
interests. In other words, in a comparatively short” 
period of 14 or 15 months, during the time in whieh? 
these men were to be paid these salaries, this com-) 
pany come almost to the door of the bankruptey” 
[149] court itself and did finally come into the bank- 
ruptey court, and the Court of necessity must take 
judicial notice of its records and files to the extent. 
of ascertaining that the claims are not only great in’ 
number but substantial in amount. Actually the 
record of the claims at the moment I think is the: 
filing to this date of 173 different claims. I have no 
immediate information as to the amount of the 
claims, but there is a very considerable amount of 
money owing. 

Now, there is a favorite expression that a court 
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operating on equitable principles as this court does 
always looks through the form to the substance in 
order that equity be accomplished and that no in- 
justice be done. Now, if we do that here what do 
we find? We find that if these claims are allowed 
and the claims under consideration here, simply 
he claims of Mr. McDonell and Mr. Egan, approxi- 
mate over $20,000.00—if these claims are allowed it 
will materially affect the dividends to be paid even- 
tually on the claims of creditors who dealt with this 
-orporation on an arm’s length basis. 
| If we look through the form to the substance, 
what do we see? The form is a corporation in which 
use two gentlemen and Mr. Hacker were the diree- 
‘ors at the time this transaction occurred. The sub- 
stance of the thing is in effect a general partnership 
n which for the moment Ict us say there were three 
heneral partners. Two of them had no proprietary 
nterest in the assets. Upon a liquidation they would 
nave no share of the proceeds of the liquidation, but 
they did have and each of them did have a very 
ubstantial interest in the progress of the company, 
n the profits it might make. 

Now, if they were general partners and if this 
vere a general partnership in bankruptcy, of course 
heir claims, even though for money loaned, would 
inder the State law have to be subordinated to the 
ther ereditors. 

So there is our consideration here, gentlemen. I 
~o along with the claimants practically all the way 
© far as their view of the facts is concerned, ex- 
ept that I do find a great deal of indefiniteness as 
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business, or was it reasonable and fair for ther 
defer to some later date the payment of such a § 
stantial portion of what they now say was a gua 
teed salary. In other words, permitting this @ 
pany to keep on. If they had had to pay these 
aries every day to day, perhaps they would i 
folded before they did and many of these credit 
micht have saved a great dea) of money which 1 
ther have on the books of this company. [153] 
That is the point I] want you to keep in mi 
Irn not gqnarrelling so rnuch, as I said, with Mr. (1) 
Donel] having an earning capacity of $20,000.08 
Myr. Egan having an earning capacity of $12,000 
although in his instance I think he didn’t make tf 
much money before. 
Mr. Kronick: Well, let’s take up the pe 
further, Your Honor. What we are saying is t@ 
this corporation, despite the fact it might have B : 
improperly mn, and J sav by Mr. Hacker and t 
other men that carne im, not by those men, was. 
ing a business of hundreds of thonsands of dolli 
and men who handle that much business are enti 
to Jarge salaries, and J think Mr. McDonell ts 
titled to that salary. It is not unfair for a mam 
hix caliber. J understand now that there are § 
staritial assets here. Your Honor is worried ab 
eveditors. J] am wormed about an employee of 
cormpany. Let’s worry about all of thern. 
The Referee: Yes. 
Mr. Kronick: At the present time if there 1s ™ 
ing further obtained they will pay about 50 per & 
which is a fairly good dividend in a banknij 
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ease; and further, if these suits are successful 
against these other men that came in here who 
fuined the corporation and carried out the assets, 
the creditors will be paid 100 cents on the dollar. 

I agree with Your Honor that everybody should 
be protected. The man that gives his merchandise 
should be protected, and the men that give labor 
should be protected, and [154] if his labor was given 
fairly that the promise he was to get $20,000.00 and 
if there were profits he was to get half, that promise 
should be upheld. There is an agreement there. I 
say this meeting constituted a contract between this 
company and these men. These men had no interest 
in this corporation. They were made directors by 
force of circumstances because Mv. Hacker bought 
out his partner, Mr. Byrnes, and he owned all the 
stock. His natural intention would be to appoint a 
couple of his employees on the board of directors. 
He controlled the situation. They are not at fault, 
and I think there is a definite contract for a definite 
amount, and I say it is fair and I say they should 
not be deprived of these salaries even if they are 
substantial. 

The Referee: All right. Do you want to be heard, 
counsel ? 

Mr. Kronick: May I be excused, Your Honor? I 
have to get over to another court by 5:00 o’clock, 
and I will leave everything in the hands of my co- 
counsel. 

The Referee: All right, fine. 

Mr. Gilbert: I would add, Your Honor, on be- 
half of Mr. Egan, for one year his salary was being 
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set at $12,000.00 a year. I think Your Honor very 
aptly put the matter of ethics in the case, the matter 
of services rendered, as affecting the legitimacy of 
the claim. On Mr. Egan’s behalf I would say that 
there is nothing conceivably inequitable about allow-_ 
ing his claim for salary in the amount of $12,000.00. 
[155] a year. He was an officer of the corporation) 
as well as a director, for which he is not claiming 
any credit. However, he was in charge of contraet 
sales. He was active in obtaining and negotiating the 
business of the corporation in such projects, such 
contracts and jobs, as he testified, as Ohrbachs, the 
Carnation Building, the Prudential Life Building, 
the General Petroleum Building, involving hundreds 
of thousands of dollars of work and business of the 
corporation. That is his work, this floor covering line 
is his work. He is engaged in it presently. He is con-) 
sidered to be capable and efficient at his work, and 
is presently engaged. 

He is asking for the difference between what he 
was paid in the sum of $150.00 a week for some 28 
or so weeks and the amount of $230.77 a week, mak- 
ing a total difference of a mere $80.00 a week for 
such time as he was employed, excepting the period: 
of 23 weeks when he, and it was pointed out in his 
testimony that he suggested that their drawing at 
count or their drawing salaries be reduced volun- 
tarily to $100.00 a week to give the corporation 
added cash and added strength. Certainly you cant 
condemn him for that practice. He had an interest 
in the corporation. I would add he is a man of family, 
three children. Certain his labors and efforts were 


Paul W. Sampsell, Trustee, ete. 161 


-omparable to that of any other employee, it being 
festified to by one witness very capably that these 
seople were working day and night until 9:00 o’clock 
ut night, seven [156] days a week, and I feel that 
1 claim of an employee under such circumstances 
las a greater weight and should have a greater 
veight with the Court than that of a mere furnisher 
yf material who expects a loss in doing business, 
vho expects to make a profit out of what he furnishes 
0 the corporation, and it now comes in as a general 
reditor and is not subject to any objection or 
riticism by the Trustee. 


I would also say on behalf of my client, and it 
vas counsel’s intention at the time to get around 
his expression, ‘‘guaranteed salary,’’ which was in- 
ected into the testimony at an earlier point, that it 
vas not understood that there was any guarantee 
mit of a share of the profits but that there was a 
asic, agreed salary at which Mr. Egan was em- 
rloyed. 


I wouldn’t argue with the Court on the point of 
nterpretation there except that it is my honest recol- 
ection that that was brought up. 

Now, we have seen through Mr. Hacker’s testi- 
nony that—and it was counsel’s hope at one point 
'o show that Mr. Hacker did intend in his own mind 
co pay these gentlemen these salaries and these 
srofits if and when he was able to. Well, I submit 
hat what Mr. Hacker intended, and I think the 
Jourt may infer that correctly from the testimony 
hat has taken place,—you see what he did with Mr. 
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Gold, keeping the agreement out of the record, his 
making a side deal with one employee without let- 
ting another employee [157] know—all of those 
things certainly couldn’t affect the good faith of 
these other employees, and I am pleading especially 
for Mr. Egan, who upon an offer and an agreement. 
which is binding upon the corporation executes an 
instrument as part of the employment contract and 
who expects and is here today because he expects to 
be paid for his services, which I again say is rea-) 
sonable and fair. 

The Referee: All right, anything further? Well, 
TI appreciate the situation these gentlemen are in, 
and I place more reliance on the testimony of these 
claimants, generally speaking, than I do wpon the 
testimony of Mr. Hacker, and I have indicated that) 
substantially, so far as the facts are concerned, I 
practically go along with the facts as contended 
for by Mr. McDonell and Mr. Egan. But on the 
equitable side of the situation I cannot see how in 
equity and in justice this can be held to be a fair 
and reasonable and enforcible transaction against 
this bankruptcy estate because if I follow your view 
of the evidence, that Mr. McDonell was to get 30° 
per cent of the profits in addition to a salary of 
$20,000.00, and that Mr. Egan was to get—what) 
is it? 

Mr. Egan: $12,000.00. 

The Referee: No, your percentage. 

Mr. Gilbert: Well, here is the way it stood, Your 
Honor. Mr. Hacker was to get half, out of which he 
was supposed to take care of Mr. Mauger and Miss 
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Jarris. The remaining 50 per cent was to be divided 
mong four employees, Mr. [158] MeDonell who 
vas to receive 30 per cent of the 50, the balance 
eing divided between these three lesser employees. 

The Referee: Then Mr. McDonell was to receive 
) per cent in addition to the $20,000.00, where ac- 
ording to my view of the evidence he was to get 
5 per cent of the profits with a minimum of 
20,000.00. 

So according to your recollection of the record 
e had a greater stake in the success of the business 
han according to my view of the evidence, and that 
$s why it appears to me that it is inequitable and 
nfair, and that this transaction is inequitable and 
nfair, in that when the business failed these men 
ssert that they are creditors on a parity with all 
he other creditors for such substantial sums of 
ioney. 

Mr. Gilbert: May I just say this, Your Honor. 
30th of these gentlemen are not claiming or con- 
ending that they are entitled to any share of the 
tofits of the corporation. I made that statement 
then I first appeared, that we are not concerned 
nth the problem of profits because there are none, 
re will admit that, but this agreement we say is 
eparate and separable from the matter of profits. 
‘hese men were—well, what were they? They were 
othing but emplovees of the corporation. Now, if 
‘our Honor presumes to say that Mr. McDonell is 
ot worth $20,000.00 a year, I should say that is quite 
n assertion in view of the showing of what his 
bility is, what he received in the past, and [159] 
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what services he performed for this particular or- 
ganization, a company, a corporation, with five stores: 
and outlets and doing the volume of business that: 
this corporation was doing, and when he was 
brought into the picture and they added another 
line the thing started to pick up, and but for the 
situation that arose afterwards due to the internal: 
strife and the tactics of the proprietary interests,’ 
this corporation went down, and to say that these 
gentlemen are not entitled to such basic salaries as 
they were promised and as they worked for and) 
have earned is going the distance; and I would just: 
add this—would the Court—I am here actually on) 
behalf of Mr. Egan. Would the Court consider each’ 
of these claims as a separate and distinct 

The Referee: J don’t think there is any distine 
tion as between the claim of Mr. Egan and Mr. Me 
Donell. F think the principles we have been talking) 
about apply equally to both claims. 

Mr. Gilbert: Well, there is a difference between) 
$12,000.00 and $20,000.00. 

The Referee: JI don’t think the amount makes 
anv difference. 

The next important situation is the one about the 
eutback. There isn’t any doubt but what the em=- 
ployees in voluntarily accepting a cut in pay expected: 
that they would at some later date get that money 
back. What do you think about that, Mr. McDon- 
nell? [160] 

Mr. McDonnell: Well, Your Honor, I think that 
that is a very accurate statement. The employees ex- 
pected to get it back, and to give Mr. Hacker his 
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ue, I think My. Hacker testified quite clearly he 
xpected they would get it back if the company was 
successful as he expected it to be. 
|; You must remember that all these people entered 
mto this agreement with Mr. Hacker voluntarily 
BP nuse the company was in a tight spot financially 
rom the standpoint of liquid assets, with the ex- 
yectation he would be able to pay it back. Unfor- 
umately those sanguine hopes were not fulfilled. I 
hink it was testified there was no definite open 
ittatement the money would be paid back to them. 
Mr. Hacker’s statement as to his intent to pay it if 
ind when he got the ability perhaps represents a 
lifference that existed in his mind from that which 
xisted in the minds of his hearers at the meeting 
vhich was evidently held at the Broadway store. I 
hink, however, there was no contract on the part 
»f this corporation to pay back the salary cuts, and 
m that basis these claims, insofar as they are based 
m this salary cut, should not be allowed. 

The Referee: Well, much as I regret it, I’m 
ifraid I will have to agree with you. I wish we could 
ind some legal way to allow these cut-back claims, 
mit I can’t find anything in the record which would 
wing these claims at any time to a maturity. I don’t 
mow when any of these people could have filed a 
‘cause of action against this corporation [161] for 
hhe cut-backs. I think it was simply a situation on 
he part of the employees and an intendment on the 
art of Mr. Hacker that as and when it could be 
Jone it would be done. That time never came; and I 
would particularly like to find a way to allow these 
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claims because of the inequities of the situation on r 
this point. Mr. McDonell didn’t get any cut because — 
Mr. Hacker says, ‘‘I felt he needed the money,”’ so: 
somehow or other he got his. Mr. Mauger I think | 
served notice he was going to quit and Mr. Hacker 
gave him his cut-back. 

Is there something you wanted to say on that, sir? 

Mr. Gilbert: Well, since the matter of facts is © 
being injected, Mr Egan left the corporation some : 
considerable time before Mr. MeDonell. I believe : 
he left in—was it October of 1948—when the situa- 
tion was becoming more unsatisfactory, and if the: 
Court would care to be informed on that point he: 
consulted with me at that time on the matter of | 
bringing an action against the corporation for his 


back salary and monies owed to him, and I say it is 
not inconecivable that such a cause of action existed 
and that these gentlemen in fact hoped or intended 
to receive any of this money back at the time. It) 
was Mr. Eean who suggested 

The Referee: Oh, I say they expected to get 1 
back. 

Mr. Gilbert: Then why are they in no better posi- 
tion than the creditors of the corporation? [162] 

The Referee: There is no binding obligation on 
the part of the corporation to pay them back at 
any particular time. 

Mr. Gilbert: Well, they were the corporation. 
They were two of the directors. I don’t know where 
the mind of the corporation lay in this matter. It 
would give Mr. Egan and Mr. McDonell the power, 
as far as the power of the corporation goes, to de 
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termine these matters. I think these two gentlemen 
did hold the majority vote in the corporation. I 
think we are reaching a point where we are dis- 
eriminating against employees in favor of general 
reditors. 

The Referee: No, we are not discriminating 
against anyone. We have to simply take the matter 
s we find it. 

Now, how about the bonus matter? 

Mr. McDonnell: In the bonus matter, I think the 
same unfortunate mental situation existed there con- 
cerning that. First of all, I would like to observe 
that Christmas bonuses customarily are a gratuity, 
a gift; but that aside, the letter I believe—was that 
not introduced in evidence? 

The Referee: Yes. 

~My. McDonnell: The letter itself indicates very 
slearly that it was the hope, the expectation of the 
corporation that they be in position to pay Christ- 


mas bonuses, and I beheve that was probably what 
their idea was, but that was not a binding contract, 
ygain. There was no definite contract to pay irrespec- 
live of what happened. [163] 

_ I think that there again unfortunately they per- 
haps did not have a binding contract with the cor- 
poration. 

Mr. Gilbert: Well, I don’t know where a bind- 
ing contract line can be drawn with a corpora- 
tion if counsel’s reasoning is correct. Maybe you 
shouldn’t be an employee if the corporation is going 
into bankruptcy. 

The Referee: Well, there isn’t any evidence upon 
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which the Court can find there was a binding con- 
tract by the corporation to pay these bonuses. 

The remaining claim is the matter of Mr. Gregory. 
IT am unable to find there was any contract at all) 
with respect to that balance of salary he claims. Mr. 
Gregory has, however, one or two other items. 

Mr. McDonnell: Are you referring to the $150.00" 
unpaid for January, 1949, salary ? 

The Referee: No, let’s see what it is. 

Mi. McDonnell: $100.00 car expense. 

The Referee: He has got $100.00 car expense, 
What do you say should be done with that? 

Mr. McDonnell: Well, this is purely an inter 
pretation of Mr. Gregory’s testimony, but T got the 
feeling, perhaps erroneously but I still have it,— 
but I got the feeling that the $100.00 was actually 
a portion of his salary rather than any expense. 

The Referee: In other words, you think it should) 
be allowed ? [164] | 

My. McDonnell: I think it should be as com= 
pensation. 

The Referee: What about his claim for vacation? 

Mr. McDonnell: The testimony on that point,’ 
Your Honor, is very conflicting, and I believe Mr.’ 
Gregory testified that he had a vacation in 1948. 

The Referee: Well, I don’t remember that, but 
the whole vacation system is so indefinite that the 
Court can’t make a finding that the employee was 
absolutely entitled to a vacation. Miss Harris, 1 
think, put it this way, ‘‘He gave me one week one 
year and then the next year he gave me three weeks 
to make up for the other year,’’ and so on. So it 
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seemed to be just a progressive situation from time 
to time. 
Well, this may seem very odd, but the only thing 
ean allow here is a hundred dollars. 
Mr. McDonnell: To Mr. Gregory ? 
The Referee: Yes. The claim of Alice Corinne 
arris that is based solely upon cut-back and bonus 
is disallowed. The claim of Roy B. Smith based 
solely on cut-back and bonus is disallowed. The claim 
of John B. Madison is disallowed. The claim of J. J. 
McDonell—is that solely for salary? Your claim is 
for salary solely, is it? 

Mr. McDonell: Yes, Your Honor. 

Mr. McDonnell: No. 7 and 8. 
The Referee: The claims of Mr. McDonell are 
allowed as general, priority denied, claims subor- 
jinated to all other allowed claims. [165] 


| * *  & 


[Endorsed]: Filed July 11, 1950. 


[Endorsed]: No. 12908. United States Court of 
Appeals for the Ninth Circuit. J. J. McDonell, Ap- 
pellant, vs. Paul W. Sampsell, Trustee of the Estate 
of Hacker-Byrnes Corporation, bankrupt, Appellee. 
Transcript of Record. Appeal from the United 
States District Court for the Southern District of 
California, Central Division. 


Filed April 23, 1951. 


Voy PAUL P. O'BRIEN, 
Clerk of the United States Court of Appeals for the 
Ninth Circuit. 
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In the United States Court of Appeals for the 
Ninth Circuit 


No. 12,908 


J. J. McDONELL, 
Appellant, 
Vs. 


PAUL W. SAMPSELL, Trustee, etc., 
Appellee. 


STATEMENT OF POINTS 


The appellant states that the Points upon which! 
he intends to rely on the appeal in this matter, are) 
as follows: 


(1) The Order Affirming Referee re: Claim of J. J.! 
McDonell against Hacker-Byrnes Corporation, a’ 
corporation, bankrupt, is erroneous in that it ignores” 
the fact that the contract of employment between: 
the appellant and said bankrupt was entered into 
in good faith by the parties thereto and that at the 
time same was entered into, said corporation was 
not insolvent. 


(2) Said Order is erroneous in that, although the 
Referee found that the amount claimed under the 
employment contract was a valid and enforceable 
debt, said Referee, without sufficient cause, subor- 
dinated the payment thereof to other general cre- 
ditors. 


(3) Said Order is erroneous in that it disregards 


‘ 
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the fact that the appellant was only a ‘“‘dummy’”’ 


officer and director of the bankrupt corporation and 


aad no financial interest therein whatsoever. 


(4) Said Order is erroneous in that it disregards 


he fact that the contract of employment was en- 


ered into in good faith by the parties and that there 


: 


was no fraud or unfairness connected therewith. 


(5) Said Order is erroneous in that it ignores 
he fact that the amount of salary agreed to be paid 
0 the appellant was fair and reasonable, consider- 
ng his experience and his rate of remuneration im- 
nediately before becoming employed by the bank- 
‘upt corporation. 


| (6) Said Order is erroneous in that it ignores 
‘he fact that at the time the bankrupt corporation 
nade an assignment for the benefit of creditors and 
‘ater when it was adjudicated a bankrupt, the ap- 
dellant was not an officer or director thereof, but 
iad resigned more than six months prior to said ad- 
udication at the request of new financial interests 
vhich had come into the corporation. 


(7) Said Order is erroneous in that it affirms a 
inding of the Referee that appellant’s employment 
vith the bankrupt corporation, amounted to a joint 
venture, when in fact there is no evidence to sub- 
stantiate said finding. 


(8) Said Order is erroneous in that it ignores 
the fact that if the appellant was paid his claim pro- 
‘ata with other creditors, it would not amount to 
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an unjust enrichment when consideration is givel 
to the value of his services and his previous ex 
perience. 

(9) That said Order is erroneous in that it ig- 
nores the fact that there is no evidence of moral 
turpitude or any breach of duty by the appellant) 
whereby other creditors have been deceived to their 
damage or that any act or conduct of his, caused the 
corporation to become insolvent. 


(10) That said order is erroneous in that it ig: 
nores the fact that the law makes no distinction be 
tween general creditors because one may have ren- 
dered services and the other had delivered mer- 


chandise. 


(11) ‘That said Order is erroneous in that it dis- 
regards the fact that no evidence was adduced which 
could in any manner tend to show that appellant’s 
contract of employment was unfair, inequitable or) 
unjust insofar as other creditors of the bankrupt 
corporation were concerned. 


(12) That said Order is erroneous in that it does 
not take into consideration and the Referee refused 
to admit testimony, showing the extent and the mag 
nitude of business transacted by the corporation dur- 
ing appellant’s employment therewith. 

(13) That said Order is erroneous in that it ig- 
nores the fact that the corporation began having 
financial difficulties in the latter part of 1948, al 
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chich time the appellant was not a director or of- 
eer thereof. 


| Dated: May 7th, 1951. 


BENJAMIN & KRONICK, 
/s/ By ROBT. I. KRONICK, 
Attorneys for J. J. McDonell, 
Appellant. 


Acknowledgment of Service attached. 


: [Endorsed]: Filed May 9, 1951. Paul P. O’Brien, 
- 


‘Title of U. S. Court of Appeals and Cause. | 


APPELLANT’S DESIGNATION OF RECORD 
ON APPEAL 


7o the Clerk of the Above Entitled Court: 

J. J. MeDonell, appellant above named, hereby 
lesignates the following portions of the record to 
ye contained in the record on appeal in the above 
ntitled matter: 

(1) Involuntary bankruptcy Petition against 
dacker-Byrnes Corporation. 

(2) Petition for Order referring proceedings to 
. referee. 

(3) Order of General Reference. 

(4) Order of Adjudication. 

(5) Two claims of J. J. McDonell. 

(6) Objections of Trustee in Bankruptcy to 
Haims of J. J. McDonell. 
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(7) A transcript of the evidence taken befo 
Honorable Benno M. Brink, Referee in Bankrupte 
on January 11, 1950 and January 20, 1950, bein 
that portion of the reporter’s transcript of hearing 
on objection to claims, prepared by H. A. Singel 
tary, commencing at line 12, page 34 with the test: 
mony of J. J. McDonell, to and including line 16 
page 136 and commencing at line 1, page 140 to an 
including line 26, page 165. 

(8) Findings of Fact and Conclusions of Lay 
and Order of Objection to Claims, signed by Ree 
feree Brink. 

(9) Petition of J. J. McDonell for Review o: 
Order on Objection to his Claim. 


(10) Referee’s Certificate on Petition for Review 
of Order on Objections to Claim of J. J. McDonell 


(11) Order Confirming Referee’s orders on ob- 
jection to claims of J. J. McDonell and others, datec 
February 21, 1951. 

(12) Notice of Appeal. 

(13) This Designation of Record on Appeal. 


Dated: May 4th, 1951. 


BENJAMIN & KRONICK, 
/s/ By ROBT. IT. KRONICK, 
Attorneys for Appellant. 


Acknowledgment of Service attached. 


[Endorsed]: Filed May 9, 1951. Paul P. O’Brien 
Clerk. 


